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CONTENT: 
The NSW Government has informed the community that it is reviewing the laws 
governing juvenile offenders and is inviting submissions by 9th December 2011. 
 
A consultation paper has been released (copy attached) and comment has been 
invited on the effectiveness of current laws and whether they are consistent with the 
Government’s commitment to cut re-offending rates. 
 
The main issues raised include whether: 

• Any changes are needed to the laws governing the issuing of warnings and 
cautions and the directing of young offenders into youth conferencing; 

• The Children’s Court should be responsible for hearing all traffic matters 
involving juvenile defendants (currently young people must face the Local 
Court if they were old enough to legally drive at the time of the incident); 

• The Young Offenders Act and the Children (Criminal Proceedings)Act 
should be amalgamated. 

 
The Young Offenders Act enables children who commit certain offences to be dealt 
with outside of court through the use of warnings, cautions and youth justice 
conferences. 
 
The Children (Criminal Proceedings) Act governs the age of criminal responsibility, 
the jurisdiction of the Children’s Court and the penalties that apply t o children for 
criminal offences. 
 
The consultation paper also contains information about current offending by 
juveniles in NSW, evidence about what works, and international standards and 
practice applied. 
 
This item was planned to be considered by Council at its November meeting, but 
because the meeting was cancelled and as I was reasonably sure that Council 
would wish a submission to be prepared, I emailed all Councillors and requested 
their views to be made known to me so that a submission could be prepared. 
 
Issues raised are outlined below which are to be embodied in the submission. 

• parents to be responsible for actions by juveniles for whom they are responsible - 
eg pay fines, reduce or suspend entitlements.   



• tighten magistrates guidelines for sentencing eg after 1st offence, mandatory 
custodial sentence  

• introduce ways to discourage gang behaviour  
• intervention to break the cycle of endemic behaviour in 'offender families'  
• stronger penalties for drug dealers. 
• Increase rewards for information leading to successful prosecutions. 

A copy of the submission will be provided to Councillors at the Meeting. 

 
CONSULTATION:   
Nil 
 
 
GOVERNANCE IMPLICATIONS:  
Nil  
 
 
CONCLUSION: 
Nil 
 
RECOMMENDATION: 
 
That Council endorse the submission and the issues raised within it on the review 
of the juvenile offender laws  
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Executive Summary 

To implement a commitment of the NSW Government, the NSW Department of Attorney General 
and Justice is reviewing the Young Offenders Act 1997 and the Children (Criminal Proceedings) 
Act 1987. The Department is being supported by an Advisory Committee, comprising key 
stakeholders and experts in juvenile justice. The purpose of the review is to ensure that these 
pieces of legislation continue to reflect best practice and meet the needs of young people and the 
community, including victims. 

This paper has been prepared to facilitate public consultation.  It provides context for the review by 
setting out data on youth offending, evidence of ‘what works’ in terms of addressing youth 
offending, and international standards for youth justice.  It summarises key provisions of the 
legislation, provides data on their operation, and poses questions to be addressed in submissions.  
However, submissions can address questions or issues not specifically raised by the paper. 

Full copies of the legislation can be found at the NSW legislation website: 
http://www.legislation.nsw.gov.au.  Hard copies can also be posted on request.  

Submissions are due by 9 December 2011, and may be sent by: 

Email: lpd_enquiries@agd.nsw.gov.au 

OR 

Post/DX: 

Review of the YOA and the CCPA 
Legislation, Policy and Criminal Law Review 
Department of Attorney General and Justice 
GPO Box 6 
SYDNEY NSW 2001 
DX 1227 SYDNEY 
 

The report on the review will be presented to the Attorney General and Minister for Justice.   

Unless marked confidential, submissions will be treated as public and may be quoted in the report. 

For further enquiries, please contact the Department of Justice and Attorney General on (02) 8061 
9232.  

 

http://www.legislation.nsw.gov.au/


 

1. Introduction 

1.1  Background and purpose of the review 
The NSW Government has committed to a review of the Young Offenders Act 1997 and the 
Children (Criminal Proceedings) Act 1987.  The terms of reference for the review are:  
 

(a) There will be a review of the Young Offenders Act and the Children (Criminal 
Proceedings) Act, to ensure that the legislation continues to reflect best practice and 
meets the needs of young people and the community, including victims.  

 
(b) The review is not to consider Division 2, Part 3A of the Children (Criminal 

Proceedings) Act, governing publication and broadcasting of names in criminal 
proceedings.  

 
(c) In general terms, the review is to: 

(a) Consider whether the policy objectives and principles of the legislation remain 
valid, and whether the terms of the legislation remain appropriate for giving 
effect to those objectives and principles; 

(b) Consider the implementation of the legislation in practice; 
(c) Identify whether any amendments to the legislation are needed; and  
(d) Identify how the legislation can be used more effectively in practice.  

 
(d) The review is also to consider specifically: 

(a) Whether responsibility for hearing all children’s traffic matters should be 
transferred from the Local Court to the Children’s Court; and 

(b) Whether the Young Offenders Act and the Children (Criminal Proceedings) 
Act should be amalgamated. 

 
(e) In considering the above matters, the review must take into account: 

(a) data on the NSW youth justice system obtained from the NSW Police Force, 
NSW Juvenile Justice, the courts and the Bureau of Crime Statistics and 
Research; 

(b) previous evaluations and reports on the legislation and the NSW youth justice 
system generally; 

(c) the evidence and research base underpinning the legislation and youth justice 
more generally, including legislation and practice from other jurisdictions and 
international standards; and 

(d) submissions from organisations and members of the public. 
 

(f) A report on the review will be submitted to the Attorney General and Minister for 
Justice. 

1.2  Conduct of the review 
The review is being conducted by the Department of Attorney General and Justice (DAGJ), 
with input from an Advisory Committee comprising key stakeholders and experts in juvenile 
justice.  Public consultation is being carried out as part of the review.  This Consultation 
Paper is the main vehicle for public consultation.  
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1.3  Other related, current reviews  
There are several other reviews being conducted into the NSW juvenile justice system or 
aspects of this system.  These include: 

• a strategic analysis of the national and international research-based evidence and best 
practice on ways to prevent young people from becoming involved in crime (due to be 
completed at the end of 2011) 

• an evaluation of youth justice conferencing, being carried out by the Bureau of Crime 
Statistics and Research (BOCSAR) (due to be completed early 2012) 

• an inquiry into bail laws by the NSW Law Reform Commission (due to be completed at 
the end of 2011) 

• an evaluation of Youth Conduct Orders (the timing of this evaluation has yet to be 
determined).   

 
This review seeks to draw from and feed into these reviews as appropriate, rather than 
duplicate their research and analysis. 
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2. Context 

2.1  Offending by Children in NSW 
Offending by children is extremely common. In one survey of self-reported offending by 
secondary school students, nearly half (47.7 per cent) of those surveyed admitted to 
involvement in one of six listed offences.1  The offending was not confined to less serious 
offences.  More than one in 20, for example, reported involvement in a break and enter in the 
preceding 12 months.  Fifteen per cent reported involvement in a break and enter at some 
stage in their lives. 2 

Although the prevalence of their involvement in crime is high, most children grow out of 
crime, with offending rates peaking in adolescence (approximately 16–17 years) and 
declining into early adulthood.3  Weatherburn and Baker found that amongst those children 
who had ever offended, the proportion who had not offended in the previous year increased 
rapidly with age. 4   Weatherburn estimated that less than six per cent of children who 
offended in 1996 were apprehended for that offence.5  Those who are apprehended tend to 
be the more persistent of offenders.  Chen et al6 found that nearly 70 per cent of children 
dealt with by the Children’s Court had a further offence proved against them within eight 
years.  Vignaendra and Fitzgerald7 found that 42 per cent of children cautioned and 58 per 
cent of those who participated in a youth justice conference had a further offence proved 
against them within five years.  

It has long been known that a small proportion of all young offenders account for a 
disproportionate amount of crime.  The first to draw attention to this finding were Wolfgang, 
Figlio and Sellin in 1972.8  They found that six per cent of the birth cohort they studied 
accounted for about half of all the offences committed by the cohort.  This finding has since 
been replicated in a large number of other studies9. Whereas transient or adolescent-limited 
offenders tend to be creatures of opportunity, persistent offenders often have ‘histories of 
neglect, low levels of educational attainment, histories of substance abuse and a tendency 
towards acts of physical aggression.’10  Without intervention, treatment or support to address 

                                            
1 Weatherburn, D. & Baker, J. (2001), ‘Transient offenders in the 1996 secondary school survey’, 
Current Issues in Criminal Justice, 13(1), pp. 60-73. 
2 Baker, J. (1998), ‘Juveniles in Crime Part 1: Participation rates and risk factors’, Sydney: NSW 
Bureau of Crime Statistics and Research.  
3 Weatherburn, D.J. (2011), ‘Law and Order in Australia. Sydney: Federation Press, 2004, 147; K 
Richards, What makes juvenile offenders different from adult offenders? Trends & Issues in Crime and 
Criminal Justice, no. 409. 
4 Above n 1. 
5 Weatherburn, above n 3, p147. 
6 Chen, S., Matruglio, T., Weatherburn, D. & Hua, J (2005). ‘The transition from juvenile to adult 
criminal careers’, Crime and Justice Bulletin no. 86. Sydney: NSW Bureau of Crime Statistics and 
Research.  
7 Vignaendra, S. & Fitzgerald, J. (2006), ‘Reoffending by young people cautioned by police or who 
participated in a youth justice conference’, Crime and Justice Bulletin 103. Sydney: NSW Bureau of 
Crime Statistics and Research.  
8 Wolfgang, M.E., Figlio, R.M. & Sellin, T. (1972), Delinquency in a Birth Cohort. Chicago: University of 
Chicago Press.  
9 See for example, Blumstein, Alfred, David P. Farrington, and Soumyo Moitra. (1985). “Delinquency 
Careers: Innocents, Desisters, and Persisters.” Crime and Justice: A Review of Research, 6: 187-220; 
Salmelainen, P. (1995), ‘The correlates of offending frequency: A study of juvenile theft offenders in 
detention’. Sydney: NSW Bureau of Crime Statistics and Research.  
10 Noetic Solutions Pty Ltd (2010). A Strategic Review of the New South Wales Juvenile Justice 
System.  
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the underlying causes of their involvement in crime, many of these offenders continue 
offending well into adulthood.11   

Relatively high rates of offending by children and young people are often explained by 
reference to adolescent brain development.  Middle adolescence is a time during which the 
brain’s development trajectory biases a young person to risk-taking and sensation-seeking 
behaviours.12  Young people tend to be impulsive, short-sighted and easily influenced by 
others.13  

It is now widely accepted that these factors, as well as children’s vulnerability, immaturity and 
lack of experience more generally, necessitate a different criminal justice response to 
offending by children.14  In NSW, the two key pieces of legislation governing the treatment of 
children who offend are the Young Offenders Act 1997 (YOA) and the Children (Criminal 
Proceedings) Act 1987 (CCPA).15  These pieces of legislation are the subject of this review.  
The YOA establishes a scheme that provides an alternative process to court proceedings for 
dealing with children who commit certain offences through the use of warnings, cautions and 
youth justice conferences. The CCPA governs the age of criminal responsibility, the 
jurisdiction of the Children’s Court, the commencement and conduct of criminal proceedings 
against children, and the penalties applying to children for criminal offences.  Both Acts only 
apply to children aged 10 years or over, as children under 10 are conclusively presumed to 
be ‘doli incapax’, a Latin term meaning ‘incapable of wrong-doing’.16 

In 2009, there were an estimated 1.6 million children aged between 0 and 17 years in NSW, 
comprising approximately 23 per cent of the State’s total population.17  In 2009-2010, 17,223 
children aged 10-17 years (2.35 per cent of all 10-17 year olds in NSW) were suspected of a 
criminal offence where police took action other than giving a warning.18  The most common 
offences for which police took action were transport regulatory offences, assault, maliciously 
damaging property, shoplifting, and breaching bail conditions.19   

In 2010, 8,630 young people had charges determined before the Children’s Court;20 of these, 
7,415 (85.9 per cent) were found guilty. 21  Defendants in the Children’s Court are 
predominantly male (approximately 80 per cent of all people found guilty in 2010).  Aboriginal 
and Torres Strait Islander young people are overrepresented: in 2010, 3,237 Aboriginal and 
Torres Strait Islander young people had finalised appearances before the Children’s Court 
(up 43.7 per cent of all defendants, even thought they make up only 4.4 per cent of the NSW 
child population).  

                                            
11 Moffit, T. E. (1993), ‘Adolescent-limited and Life-Course Persistent Antisocial Behaviour: A 
Developmental Taxonomy’, Psychological Review, 100: 674-701.  
12 Linda Van Leijenhorst, Kiki Zanolie, Catharina S. Van Meel, P. Michiel Westenberg, Serge A.R.B. 
Rombouts, and Eveline A. Crone, ‘What Motivates the Adolescent? Brain Regions Mediating Reward 
Sensitivity across Adolescence’, Cereb. Cortex (2010) 20(1): 61-69. 
13 L Steinberg, Should the science of adolescent brain development inform public policy? American 
Psychologist, (2009) 64(8), 739-750. 
14 Richards above n3. 
15 These pieces of legislation are discussed in detail in Chapters 3 and 4 respectively. 
16 This term and issue is explained and discussed further in section 4.3 of this Consultation Paper. 
17 NSW Commission for Children and Young People, A Picture of NSW Children, Chapter 1 
(Demographic Characteristics), http://picture.kids.nsw.gov.au/1/1/1/ 
18 NSW Commission for Children and Young People (forthcoming), analysing BOCSAR data. 
Excluded from these figures are children who were given a warning, driving offences or a legal 
process not further classified. Children proceeded against to court by way of Court Attendance Notice 
or proceeded against other than to court by way of Youth Justice Conference, Young Offenders Act 
Caution, Cannabis Caution, Other Drug Caution, Criminal Infringement Notice, or Infringement Notice 
are included. The 2009 estimated resident population data was used to calculate rates. 
19 Ibid. 
20 BOCSAR, NSW Criminal Court Statistics 2010, 8 (Table 2.1). 
21 BOCSAR, NSW Criminal Court Statistics 2010, 8 (Table 2.1). 
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In 2010, 1,566 children also participated in a youth justice conference, 10,541 were given a 
caution under the YOA, 22  and 4,619 were given warnings. In 2010, more than 50,000 
children were also issued with penalty notices (on the spot fines) by police and other law 
enforcement officers.23 

Over the past five years, the number of children aged 10 to 17 years proceeded against in 
some way by NSW Police has fallen for four major categories of crime, risen for three 
categories and remained stable for the other nine categories.24  The following table sets out 
this information:   
Table 1: Children proceeded against by NSW Police for major categories of crime Jan 2006 - 
Dec 201025 
Offence Trend & average annual %change over last 

60 months from Jan 2006 to Dec 2010 
Murder Not calculable 
DV related assault Up 8.9 
Non DV related assault Stable 
Sexual assault Stable 
Indecent assault, act of indecency and other sexual 
offences Stable 
Robbery without a weapon Stable 
Robbery with a firearm Stable 
Robbery with a weapon not a firearm Down 7.8 
Break and enter dwelling Down 5.0 
Break and enter non-dwelling Down 12.8 
Motor vehicle theft Down 9.0 
Steal from motor vehicle Stable 
Steal from retail store Up 4.2 
Steal from dwelling Stable 
Steal from person Up 12.4 
Fraud Stable 
Malicious damage to property Stable 

These statistics only reflect recorded crime. 

2.2  Current Evidence – what works?  
In the past decade, a body of research and evidence has emerged that has become referred 
to as the “what works” principles.  These principles suggest that for an intervention to be 
successful in reducing re-offending, it needs to consider the client’s risks, needs, and 
responsivity factors.  The intervention must be evidence-based, that is, the efficacy of the 
intervention must have been verified through independent evaluation.   

The intervention must be implemented as intended and monitored for compliance.  Staff also 
need to be trained to utilise professional discretion with assessments and interventions. 

In regards to offending by children, the “what works” principles indicate that some 
interventions are more effective in reducing offending behaviour than others. This evidence 
broadly indicates the following: 
                                            
22 BOCSAR, NSW Recorded Crime Statistics 2010, 35 (Table 4.1). 
23 Data from the NSW State Debt Recovery Office. 
24 BOCSAR, “Is Juvenile Crime Increasing?” 
http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/pages/bocsar_fastfact_03 
25 Ibid. 
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• Proper assessment is required to match the child’s risk of re-offending and needs to 
appropriate interventions.26 Risk assessment tools such as the Youth Level of Service / 
Case Management Inventory have been shown to effectively identify risk factors.27 

• Family-focused programs delivered in the community are the most effective in reducing 
offending by children. 28  Such programs include education, mentoring and programs 
targeting specific behaviours or groups (e.g. substance misuse, Indigenous population, 
women, violence).29 

• Mentoring, according to a review by the Campbell Collaboration, has demonstrated some 
positive effects particularly in the area of reducing violence. 

• Comprehensive and holistic approaches such as Multi-Systemic Therapy 30  have 
demonstrated different levels of effectiveness across a variety of studies and therefore 
warrant further research into their impact on children in the criminal justice system.  

• Programs that utilise capacity building and engage the child’s support and family 
networks, rather than treating the child in isolation, appear to be most effective in 
reducing re-offending.31 

• Valuable components of interventions aimed at reducing recidivism are modelling, pro-
social expression and engagement.32  It is predominantly through community and family 
based interventions that the child has the opportunity to learn various pro-social 
behaviours, and when interacting with those with whom they will regularly come in 
contact. Improved outcomes rely on effective engagement with the child. 

• Children with mental health problems and cognitive impairment are over-represented in 
the criminal justice system, and need proper assessment and treatment. This issue is 
dealt with further at section 3.13.33  

• There is relatively little research and evidence of successful practice for Indigenous 
children.34 However, there are principles that underpin best practice for the prevention of 
offending when working with Indigenous children.35 

                                            
26 Andrews, Unger & Hage, (1990), Does correctional treatment work? A clinically-relevant and 
psychologically-informed meta-analysis. Criminology, 28, 369-404. 
27  Thompson, A. (2003). Current research and practice with risk-need assessment in NSW Juvenile 
Justice. Paper presented at the Juvenile Justice: From lessons of the past to a road map for the 
further conference, Sydney, 1-2 December, 2003. 
28 Aos, S., Miller, M., & Drake, E. (2006), Evidence-based public policy options to reduce future prison 
construction, criminal justice costs, and crime rates. Olympia, WA: Washington State Institute for 
Public Policy. 
29  Lieb, R. (1994). Juvenile offenders: What Works? Olympia: Washington State Institute for Public 
Policy.  Sallybanks, J. (2002). What works in reducing young people’s involvement in crime? Review 
of current literature on youth crime prevention. Canberra, ACT; Australian Institute of Criminology. 
30 Multisystemic Therapy is an intensive family-and community-based treatment program for chronic 
young offenders. It seeks to address factors in the young person’s home, school, peer group and 
community that may be causing or contributing to their offending behaviour. See 
http://mstservices.com/index.php/what-is-mst/what-is-mst  
31 Aos, S., Miller, M., & Drake, E. (2006). Evidence-based public policy options to reduce future prison 
construction, criminal justice costs, and crime rates. Olympia, WA: Washington State Institute for 
Public Policy 
32 Trotter, C (2006). Working With Involuntary Clients: A Guide to Practice, Crows Nest, Allen and 
Unwin;Trupin E 2007. Evidence-based treatment for justice-involved youth, in Kessler CL & Kraus LJ 
(eds), The mental health needs of young offenders: forging paths toward reintegration and 
rehabilitation. New York: Cambridge University Press 
33 Indig, D, et al, (2011). 2009 NSW Young People in Custody Health Survey: Full Report. Justice 
Health and Juvenile Justice. Sydney, Bonta, J. (2002). Offender risk assessment: Guidelines for 
selection and use. Criminal Justice and Behavior, 29(4), 355-379; Baldry, E., Dowse, L., & Clarence, 
M. (2010). Lifecourse Pathways for People with Mental Health Disorders and Cognitive Disability & 
Pathways into the Criminal Justice System. Paper presented at the Australasian Juvenile Justice 
Administrators’ Conference, 2010. 
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• Overall, research has shown that diversionary and community-based interventions 
appear to be the most effective approaches in reducing recidivism and has highlighted 
the need for further research and evaluation in these areas.  

The body of research has also provided a clear picture of the types of interventions that are 
shown to be ineffective when dealing with children: 

• Detention is not cost-effective in reducing young offending. The average cost of detaining 
a child in custody in NSW is $589 per day.36 It is widely assumed that placing offenders 
in custody acts as a deterrent to further offending. However, a BOCSAR study found no 
significant difference in the likelihood of reconviction between children given a custodial 
penalty and those given a non-custodial penalty.37 

• Compliance monitoring on its own (e.g. bail compliance checks, supervision of 
compliance with court orders) is ineffective and detrimental.38  

2.3  International Standards 
International law deals with the rights of children in the criminal justice system.  The United 
Nations Convention on the Rights of the Child (CRC), a treaty to which Australia is a party, 
requires States to promote the establishment of laws, procedures, authorities and institutions 
applying to children accused of, or recognised as, having infringed the criminal law, and in 
particular:  

• the establishment of a minimum age below which children shall be presumed not to have 
the capacity to infringe the criminal law; and 

• where appropriate, measures for dealing with such children without resorting to judicial 
proceedings, providing that human rights and legal safeguards are fully respected.39  

The CRC also states that a range of interventions such as care, guidance and supervision 
orders; counselling; probation; foster care; education programs and other alternatives to 
institutional care must be available to ensure that children are dealt with in a manner 
appropriate to their well-being and proportionate to their circumstances and the offence.40   
 

Some of the other key provisions of the CRC relevant to this review are as follows:  

• Every child accused of, or recognised as, having infringed the criminal law has the right 
to be treated in a manner consistent with the promotion of the child's sense of dignity and 
worth, which reinforces the child's respect for the human rights of others and which takes 
into account the child's age and the desirability of promoting the child's reintegration and 
the child's assuming a constructive role in society.41  

• The arrest, detention or imprisonment of a child shall be used only as a measure of last 
resort and for the shortest appropriate time.42  

                                                                                                                                        
34 Indig, D., et al, (2011). 2009 NSW Young People in Custody Health Survey: Full Report. Justice 
Health and Juvenile Justice. Sydney.  
35 Richards, K., Rosevaur, L., & Gilbert, R. (2011). Promising interventions for reducing Indigenous 
juvenile offending. Indigenous Justice Clearing House, Brief 10, 1-8. 
36 Juvenile Justice NSW data 
37 D Weatherburn, S Vignaendra and A McGrath, The specific deterrent effect of custodial penalties on 
juvenile re-offending.  BOCSAR Crime and Justice Bulletin Number 132, July 2009. 
38 Andrews, D.A., & Bonta, J. (2010). Rehabilitating criminal justice policy and practice. Psychology, 
Public Policy and Law, 16(1), 39-55;J McGuire (2008). Cognitive Behavioural Approaches: an 
Introduction to Theory & Research.  University of Liverpool, Department of Clinical Psychology 
39 United Nations Convention on the Rights of the Child, art 40(3). 
40 United Nations Convention on the Rights of the Child, art 40(4). 
41 United Nations Convention on the Rights of the Child, art 40(1). 
42 United Nations Convention on the Rights of the Child, art 37(b). 
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• Every child deprived of his/her liberty shall have the right to prompt access to legal and 
other appropriate assistance, as well as the right to challenge the legality of the 
deprivation of his/her liberty before a court or other competent, independent and impartial 
authority, and to a prompt decision on such action.43  

The CRC also enshrines minimum guarantees for children accused of breaking the law, such 
as the right to be presumed innocent, the right to be informed promptly and directly of the 
charges brought against them, and the right to have their privacy respected.44 

The provisions of the CRC are complemented by other international instruments such as the 
United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the 
Beijing Rules) and the United Nations Guidelines for the Prevention of Juvenile Delinquency 
(the Riyadh Guidelines) and the United Nations Rules for the Protection of Juveniles 
Deprived of their Liberty.  

2.4  International Practice 
There is great variation in the way jurisdictions respond to crime committed by children. 
Commentators have identified broad models of juvenile justice, including the ‘justice’ model 
(which focuses on due process and holding the child accountable), the ‘welfare model’ 
(which employs informal proceedings and imposes interventions based on the needs of the 
child), and the ‘restorative justice’ model (which emphasises repairing the harm caused by 
the crime).45 There are also ‘hybrid’ models, which adopt elements of these models. 

NSW currently places an emphasis on diverting children who offend from formal court 
proceedings, and adopts restorative justice principles through youth justice conferences. 
However, NSW retains the option of prosecuting children in court where either the law or the 
prosecuting authority deems that course more appropriate. Children who have their offence 
proven in court may be subject to a range of penalties that reflect different objectives (for 
instance punishment, deterrence, rehabilitation). 

Many other English-speaking countries take similar approaches, with varying emphases.  
For instance, the YOA and its provision for conferencing was broadly modelled on the 
Children, Young Persons and Their Families Act 1989 (NZ), which establishes a regime of 
family group conferences for both children in need of care and protection and children who 
offend.46  The Youth Criminal Justice Act 2003 in Canada also establishes a regime of 
extrajudicial measures for young offenders, such as police warnings, cautions and referral to 
restorative justice processes. 47   A review of juvenile justice systems in a sample of 
developed countries also found in-principle similarities across most systems. 48  The main 
emphases were found to be on the offence rather than the offender, the rights of the 
individual and protecting the community. All countries retained a rehabilitative element in 
dealing with young offenders, with custody being seen as a last resort. The sanctions and 
preventive programs available were also found to be similar (education and training 
programs, restitution, mediation and conferences were common approaches). 

                                            
43 United Nations Convention on the Rights of the Child, art 37(d). 
44 United Nations Convention on the Rights of the Child, art 40(2). 
45 See for instance, Noetic Solutions Pty Ltd, above n10, p3; Ian O’Connor, “Models of Juvenile 
Justice”, Paper presented at the Australian Institute of Criminology Conference Juvenile Crime and 
Juvenile Justice, Towards 2000 and Beyond, Adelaide, 26 -27 June 1997. 
46 See <http://www.legislation.govt.nz/act/public/1989/0024/latest/DLM147088.html>. 
47 See <http://laws-lois.justice.gc.ca/eng/acts/Y-1.5/index.html>. 
48 Australian Institute of Criminology (2002), What works in reducing young people’s involvement in 
crime? Review of current literature on youth crime prevention p5 (The countries reviewed were 
Australia, Canada, England & Wales, France, Germany, the Netherlands, New Zealand, Sweden and 
the United States.  All except Sweden reflected the approach described). 
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However, countries such as Scotland and Sweden adopt a more ‘welfare based’ approach.49 
The overriding principle governing juvenile justice in these countries is that intervention 
should be based on the needs and best interests of the child, rather than their offence.  In 
Sweden, responsibility for responding to crimes committed by children is shared by social 
services and the judicial system.  Care Tribunals give agencies a wide discretion to tailor 
individualised solutions for offenders. Social welfare agencies must be notified when a child 
is involved and are often present during preliminary investigation hearings.  Public 
prosecutors undertake training to specialise in child offenders and have broad powers to 
waive prosecution where a suspect is below 18 years of age.50  As the minimum age of 
criminal responsibility in Sweden is 15, diversion from the justice system is mandatory for 
any offender under this age limit.  For those aged 15 years to 18 years, it is policy to refer 
offenders to social agencies rather than prosecute.  Where prosecution does proceed, courts 
are empowered to transfer cases to social welfare agencies as an outcome, with the option 
to impose a penalty or fine concurrently.   

Swedish legislators have made it clear that they do not regard prison as a suitable sanction 
for children on the basis that it is inhumane and in conflict with the CRC.  Consequently, only 
seven to 14 children receive prison sentences each year.  Where custody is ordered, the 
focus is on welfare and treatment rather than detention. 

Further information on different approaches to youth justice can be found in Neal Hazel 
(2008), Cross-National Approaches to Youth Justice, available online at: 
<http://www.yjb.gov.uk/publications/Resources/Downloads/Cross_national_final.pdf> 

Question 1 
(a) Does NSW’s legislative framework take the right approach to offending by 

children and young people?  
(b) Are there any other models or approaches taken by other jurisdictions that this 

review should specifically consider?  

                                            
49 This information is taken from Neal Hazel (2008), Cross-National Approaches to Youth Justice, 
available online at: 
<http://www.yjb.gov.uk/publications/Resources/Downloads/Cross_national_final.pdf> 
50 The Swedish Young Offenders Act (LUL) 
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3. Young Offenders Act 1997 (NSW) 

3.1  Overview of the Young Offenders Act 1997 
The Young Offenders Act 1997 (YOA) establishes a scheme that provides an alternative 
process to court proceedings for dealing with children who commit certain offences through 
the use of warnings, cautions and youth justice conferences. The YOA was developed in 
response to a number of reviews which questioned the ‘appropriateness, effectiveness and 
efficiency’ of bringing children accused of less serious offences into the criminal justice 
system through court-instituted proceedings.51   

The hierarchy of interventions under the YOA is as follows: 

Warnings: A warning is given to a child by a police officer at the time and place where the 
offence is committed. It is intended to be an efficient, immediate, and direct response to low 
level offending by children, and does not require the child to admit the offence.  

Cautions: A caution is usually given to a child by a police officer at a police station, 10 to 21 
days after the decision to caution has been made.  The child must consent to the caution and 
admit the offence.  The child is accompanied by his/her parent(s) or another adult chosen by 
the child and must face what he/she has done. Cautions can take from between 20 minutes 
and an hour to administer, depending on the circumstances. Cautions may also be given by 
a court. 

Youth Justice Conferences: A youth justice conference is facilitated by an independent 
convenor and brings together the child and his/her family, the victim(s) and his/her support 
person(s), a Youth Liaison Officer (YLO) from the NSW Police Force, and other people such 
as an interpreter, social worker or health worker, if appropriate.  Conference participants talk 
about the offence, the impact on the victim(s), young offender’s family and community; and 
what action can be taken to put right the wrong that has been done. 

Under the YOA, a child who breaks the law is entitled to be dealt with by way of a warning, 
caution or youth justice conference if he/she meets the relevant criteria.  There are a number 
of ‘gatekeepers’ under the Act, who determine whether to deal with an offence under the 
YOA and if so what intervention to use.  These gatekeepers are Police (including YLOs and 
Specialist Youth Officers (SYOs)), the Office of the Director of Public Prosecutions (DPP), 
and Magistrates. 

The following table and graph show the numbers of Children’s Court appearances, youth 
justice conferences, and cautions under the YOA over the past five years.52   
Table 2 Children's Court appearances, Youth Justice Conferences and Cautions (YOA) 2006-
1053 

Court appearance Conference -  
court referral 

Conference -  
police referral 

Caution State 
totals 

Number % of row Number % of row Number % of row Number % of row

2006 7280 36.0 596 2.9 556 2.7 11807 58.3 

2007 7595 35.7 638 3.0 532 2.5 12497 58.8 

2008 8597 35.2 857 3.5 609 2.5 14339 58.8 

2009 8296 33.6 815 3.3 696 2.8 14878 60.3 

2010 7579 31.9 705 3.0 584 2.5 14882 62.7 

                                            
51 NSW Parliament, Legislative Council, 21 May 2007, 8958 (J Shaw). 
52  Warnings data could not be included as BOCSAR has indicated pre-2010 data is not reliable. 
53 NSW Bureau of Crime Statistics and Research 
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Figure 1: Number of Children's Court appearances, Youth Justice Conferences and Cautions 
(Young Offenders Act) from 2006 to 2010 
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The following table and graph illustrates the use of the different interventions under the YOA 
in 2010, by ATSI status: 
Table 3: Number and proportion of Children's Court appearances, Youth Justice Conferences, 
Cautions (Young Offenders Act) and Warnings (Young Offenders Act), by ATSI in 2010 

Court 
appearance 

Conference - 
court referral 

Conference - 
police referral

Caution YOA Warning YOA State total 
by ATSI, 

2010 No. % of row No. % of row No. % of row No. % of row No. % of row

Non ATSI  4477 26.5 417 2.5 387 2.3 7814 46.2 3807 22.5 

ATSI  2886 48.2 245 4.1 121 2.0 2078 34.7 661 11.0 

Unknown 
ATSI  

216 27.3 43 5.4 76 9.6 304 38.5 151 19.1 

Total  7579 32.0 705 3.0 584 2.5 10196 43.1 4619 19.5 
 
Figure 2: Proportion of Children's Court appearances, Youth Justice Conferences, Cautions 
(Young Offenders Act) and Warnings (Young Offenders Act), by ATSI in 2010 
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As Table 3 and Figure 2 indicate, Aboriginal and Torres Strait Islander children are more 
likely to be referred to court than diverted under the YOA. They are less likely to be given a 
warning or a caution, but slightly more likely to be referred to a conference (as a result of the 
larger proportion of court referrals to conferences they receive). 

More detailed data also shows that across NSW, there is variation in the extent to which 
court proceedings, conferences, cautions and warnings are used. For instance:  

• in Blacktown, court appearances accounted for 40.4 per cent all interventions (compared 
with 32 per cent state-wide) 

• in the Northern Beaches, conferences arising from police referrals accounted for only 0.2 
per cent of all interventions (compared with 2.5 per cent state-wide), and cautions 
accounted for 63.3 per cent of all interventions (compared with 43.1 per cent state-wide) 

• in Canterbury-Bankstown, conferences arising from police referrals accounted for only 
0.3 per cent of all interventions (compared with 2.5 per cent statewide) 

• in St George-Sutherland, warnings accounted for 48.2 per cent of all interventions 
(compared with 19.5 per cent state-wide); and 

• in Richmond-Tweed, cautions accounted for 54.3 per cent of all interventions (compared 
with 43.1 per cent statewide). 

3.2  Previous Reviews of the YOA 
The first year of the YOA’s operation was reviewed by Nancy Hennessy in 1999.54  The 
review focused on the ‘gatekeeper’ provisions under the YOA.  The report identified barriers 
to effective compliance with the YOA.  Initiatives (including protocols and training programs) 
were developed in response. 

The YOA was also subject to a statutory review by the Attorney General’s Department (as it 
then was) three years after its commencement.  The report on that review, released in 2005, 
concluded that the objectives of the YOA remain valid.55  However, some recommendations 
were made to ensure that the terms of the Act remained appropriate for achieving those 
objectives.56  Some, but not all, of those recommendations were adopted by the Government 
at the time and resulted in legislative change.  

The NSW Law Reform Commission (LRC) considered aspects of the YOA and the youth 
justice system more generally in its Report 104: Young Offenders (2005).  Some of the 
LRC’s recommendations also resulted in changes to the YOA. 

The YOA, and its implementation, have also been the subject of study by academics and 
research institutes, such as BOCSAR, the Australian Institute of Criminology and the 
University of New South Wales.  A number of these studies are compiled in a 2005 
monograph by the Sydney Institute of Criminology.57 

 

                                            
54 N Hennessy, Review of Gatekeeping Role in Young Offenders Act 1997 (NSW). 
55 NSW Attorney General’s Department, Report on the Review of the Young Offenders Act 1997 
(October 2002). 
56 Ibid. 
57 Janet B. L Chan (ed) (2005), Reshaping Juvenile Justice: The NSW Young Offenders Act 1997, 
Sydney Institute of Criminology, Sydney. 
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3.3 Objects of the YOA 
The objects of the YOA are: 

(a) to establish a scheme that provides an alternative process to court proceedings for 
dealing with children who commit certain offences through the use of youth justice 
conferences, cautions and warnings 

(b) to establish a scheme for the purpose of providing an efficient and direct response to the 
commission by children of certain offences 

(c) to establish and use youth justice conferences to deal with alleged offenders in a way 
that:  

(i) enables a community based negotiated response to offences involving all affected 
parties 

(ii) emphasises restitution by the offender and the acceptance of responsibility by the 
offender for his or her behaviour, and 

(iii) meets the needs of victims and offender 

(d) to address the over representation of Aboriginal and Torres Strait Islander children in the 
criminal justice system through the use of youth justice conferences, cautions and 
warnings.58  

Question 2 
(a) Are the objects of the YOA valid?  
(b) Are any additions or changes to the objects of the YOA needed? 
(c) Should reducing re-offending be an objective of the YOA? 

3.4  General Principles of the YOA 
The YOA sets out the following general principles to guide the operation of the Act, and 
people exercising functions under the Act: 

(a) the least restrictive form of sanction is to be applied against a child who is alleged to have 
committed an offence, having regard to matters required to be considered under the YOA  

(b) children who are alleged to have committed an offence are entitled to be informed about 
their right to obtain legal advice and to have an opportunity to obtain that advice 

(c) criminal proceedings are not to be instituted against a child if there is an alternative and 
appropriate means of dealing with the matter 

(d) criminal proceedings are not to be instituted against a child solely in order to provide any 
assistance or services needed to advance the welfare of the child or his or her family or 
family group 

(e) if it is appropriate in the circumstances, children who are alleged to have committed an 
offence should be dealt with in their communities in order to assist their reintegration and 
to sustain family and community ties 

(f) parents are to be recognised and included in justice processes involving children and 
parents are to be recognised as being primarily responsible for the child development 

(g) victims are entitled to receive information about their potential involvement in, and the 
progress of, action taken under the YOA 

                                            
58 Young Offenders Act 1997 (NSW) s 3. 
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(h) the over representation of Aboriginal and Torres Strait Islander children in the criminal 
justice system should be addressed by the use of youth justice conferences, cautions 
and warnings.59 

Some of the principles governing youth justice conferences in section 34 of the YOA are also 
arguably of general relevance to youth justice interventions generally (see section 3.8.1 for 
an outline of these principles).  Furthermore, many of the principles that guide the operation 
of the CCPA also appear relevant (see section 4.5 for an outline of these principles). 

Question 3 
(a) Are the principles of the YOA valid?  
(b) Are any additions or changes to the principles of the YOA needed?  
(c) Should reducing re-offending be addressed in the principles of the YOA? 

3.5 Scope of the YOA 
3.5.1 Persons covered by the Act 

The YOA applies to a person who is: (a) a child when an offence under the Act is committed, 
or alleged to have been committed; and (b) under the age of 21 years when dealt with under 
the Act.60  A ‘child’ is defined to mean a person over the age of 10 and under the age of 18.61 

Question 4 
Are the persons covered by the YOA appropriate? 
 

3.5.2 Offences covered by the Act 

The YOA does not apply to all offences. Except as otherwise provided, the Act applies to 
summary offences, and indictable offences that may be dealt with summarily under the 
Criminal Procedure Act 1986 (CPA).62 Therefore the YOA does not apply to strictly indictable 
offences.  The YOA also specifically excludes the following offences from the Act:63 

• An offence where the principal person who investigates the offence is not a police officer 
(for instance, offences investigated and prosecuted by RailCorp or Fisheries) 

• Traffic offences, if the child was old enough to obtain a learner licence 

• An offence which results in the death of any person  

• Most sexual offences64 

• Offences under the Crimes (Domestic and Personal Violence) Act 2007 (NSW) 

• Serious drug offences. However, a discretion to apply the YOA to some serious drug 
offences exists where small amounts of the drug are involved and it would be in the 
interests of rehabilitation, and appropriate in all the circumstances, to do so. 

                                            
59 Young Offenders Act 1997 (NSW) s 7. 
60 Young Offenders Act 1997 (NSW) s 7A. 
61 Young Offenders Act 1997 (NSW) s 4. 
62 Young Offenders Act 1997 (NSW) s 8(1). 
63 Young Offenders Act 1997 (NSW) s 8(2). 
64 The offences specifically excluded from the YOA are: Indecent assault or aggravated indecent 
assault (ss 61L and 61M Crimes Act 1900); Act of indecency or aggravated act of indecency (ss 61N 
and s61O (1), (1A) or (2) Crimes Act 1900); Sexual intercourse with a child between 10-16 or 
attempted sexual intercourse with a child between 10 and 16 (ss 66C and 66D Crimes Act 1900); and 
attempt to commit bestiality (s 80 Crimes Act1900). 
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The YOA also limits the use of warnings to certain offences (these limitations will be 
considered in section 3.6.1).  

The general exclusion of all strictly indictable offences from the YOA 
The 2002 report on the statutory review of the YOA recommended that the range of offences 
covered by the Act be extended to cover all offences for which the Children’s Court has 
jurisdiction.65   Similarly, in its Report 104: Young Offenders, the LRC found the general 
exclusion of all strictly indictable offences from the YOA to be ‘inappropriate’.  The LRC was 
of the view that the YOA should adopt a more restrictive exclusion of ‘serious children’s 
indictable offences’ as defined by the CCPA. Under the CCPA, ‘serious children’s indictable 
offences’ refers to: 

• Homicide 

• Offences punishable by imprisonment for life or for 25 years 

• Serious sexual offences (including attempts to commit such offences) 

• Offences relating to the manufacture or sale of firearms punishable by imprisonment for 
20 years 

• An indictable offence prescribed by the regulations as a serious children’s indictable 
offence (currently certain sexual offences where the victim is under 10 years of age).  

The LRC stated that excluding serious children’s indictable offences (rather than all strictly 
indictable offences) from the YOA would have the following benefits: 

• it would be consistent with the objects and principles of the YOA 

• it would create consistency of approach between the YOA and the CCPA, and align that 
approach with the jurisdiction of the Children’s Court; and 

• it takes account of the legitimate expectation in the community of accountability for more 
serious offences, while still recognising the benefit of diversionary options for young 
offenders in many cases.66 

Question 5 
Should the YOA apply to all offences for which the Children’s Court has jurisdiction, 
unless specifically excluded? 

 

Offences specifically excluded from the YOA 
The rationales for the specific exclusions of certain offences from the YOA are considered 
below.  Some of these exclusions were questioned in the 2002 statutory review of the YOA.  
However, the LRC, in its Report 104: Young Offenders, concluded that it could not make any 
recommendations in respect of the particular offences specifically excluded from the 
operation of the YOA. 

An offence where the principal person who investigates the offence is not a police officer 

In the Second Reading Speech for the Young Offenders Bill 1997, the then Attorney General 
indicated that other officials or bodies that might investigate offences would not be covered, 
‘mainly because of practical difficulties in applying all elements of the proposed scheme to 
investigating officials outside the Police Service’.67 The report on the statutory review of the 
YOA recommended that the Act be extended to cover all offences for which penalty notices 
may be issued to children, on the basis that monetary penalties are inappropriate for 
                                            
65 NSW Attorney General’s Department, Report on the Review of the Young Offenders Act 1997 
(October 2002), 41 (Recommendation 1). 
66 NSW Law Reform Commission (LRC), Report 104: Young Offenders (2005), para 4.25 
67 NSW Parliament, Legislative Council, 21 May 2007, 8958 (J Shaw). 
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children.68 However, this recommendation was not adopted by the LRC in its Report 104: 
Young Offenders, which reiterated the original justification for the exclusion.69  

Traffic offences (if the child was old enough to obtain a learner licence) 

The key justification that may be offered in support of this exclusion is that it mirrors the 
jurisdiction of the Children’s Court.  The Children’s Court does not have jurisdiction to hear a 
traffic offence committed by a child aged 16 or over, unless the traffic offence is to be heard 
in conjunction with another offence in the Children’s Court.  Section 4.11.3 of this 
Consultation Paper examines the issue of the jurisdiction of the Children’s Court in traffic 
offences and asks whether this limitation on the Children’s Court jurisdiction is appropriate. 

An offence which results in the death of any person 

These offences are excluded from the YOA on the basis that they are considered too serious 
for diversion.  There is a strong community expectation that any offence that results in the 
death of a person should be dealt with in a court.  

Most sexual offences 

Sexual offences are also considered too serious and unsuitable for diversion.  Measures 
such as cautions are seen as too soft a response to a sexual offence, and conferencing as 
inappropriate.  The process risks being distressing rather than empowering for the victim.  
However, the Sentencing Council has recommended that “… on a trial basis, the eligibility 
restrictions currently placed on … youth justice conferencing be relaxed so as to include 
some of the less serious sex offences that are presently excluded”. 70   A number of 
submissions made in response to this recommendation expressed some support for less 
serious sexual offences, such as indecent assault and act of indecency, being included in the 
youth justice conferencing scheme. 

Offences under the Crimes (Domestic and Personal Violence) Act 2007 

This covers offences such as stalking, intimidation, and breach of an Apprehended Personal 
Violence Order (APVO) or an Apprehended Domestic Violence Order (ADVO). Such 
offences are excluded from the YOA on the basis that they involve apprehended or actual 
violence, sometimes in a domestic context. The exclusion reflects their seriousness, and that 
conferencing is usually regarded as inappropriate for domestic violence offences.71   

However, there have been calls for some matters under the Crimes (Domestic and Personal 
Violence) Act 2007 to be covered by the YOA.  Some submissions to the 2002 statutory 
review of the YOA, and the LRC Report 104: Young Offenders, stated that many breaches of 
Apprehended Violence Orders (AVOs) are insignificant and could be appropriately dealt with 
by a conference or caution.72 The report on the statutory review generally agreed with these 
submissions.  It noted that a conference could assist the parties to resolve their differences 
and minimise the potential of a further breach.73 However, it recommended that the police, 
DPP and Children’s Court retain discretion to ensure that inappropriate matters are not dealt 
with under the YOA, including those where actual violence has occurred.74 In preliminary 
consultation for this review, it has also been emphasised that many of the AVO matters 
before the Children’s Court involve apprehended violence between a parent and a child or 
between children. Therefore the power dynamics and policy considerations are different to 
those that apply in a situation of apprehended violence between domestic adult partners.  
                                            
68 NSW Attorney General’s Department, Report on the Review of the Young Offenders Act 1997 
(October 2002) 41 (Recommendation 3). 
69 LRC, Report 104: Young Offenders (2005), para 4.18. 
70  NSW Sentencing Council “Penalties relating to sexual assault offences in New South Wales 
(Volume 3)” (May 2009), p 26.   
71 LRC, Report 104: Young Offenders (2005), paras 4.41-4.42 
72 NSW Attorney General's Department (2002), Report on the Review of the Young Offenders Act 
1997 at 42 and LRC, Report 104: Young Offenders (2005), paras 4.28-4.35. 
73 LRC, Report 104: Young Offenders (2005), paras 4.28-4.35. 
74 Ibid. 
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Drug offences 

Most drug offences are excluded from the YOA.  There are various justifications that may be 
offered in support of this exclusion. One is that they are too serious to be dealt with by way of 
diversionary means.  Another reason is that as drug offences generally have ‘unidentified 
victims’, the restorative justice objectives of conferencing may not be fully achieved.75  The 
third is that the government may wish to deal with these offences in a holistic fashion, and 
through specific responses such as the Youth Drug and Alcohol Court. 76  

However, some stakeholders have called for drug offences to be brought within the YOA. For 
instance, the Law Society of NSW and the Shopfront Legal Centre have previously submitted 
that the YOA should cover all drug offences capable of being dealt with summarily by the 
Children’s Court. 77   From this perspective, diversionary options, and in particular youth 
justice conferencing, could provide an effective and appropriate response to drug offending 
by children.  A forum such as a conference or a caution may help the child more fully 
appreciate the extent and consequences of their actions, and obtain assistance from 
rehabilitation and other services if necessary. 

Question 6 
(a) Is the current list of offences specifically excluded from the YOA appropriate?  
(b) Is there justification for bringing any of these offences within the scope of the 

YOA? 

3.6  Warnings 
3.6.1 Offences for which warnings may be given 

Warnings may only be given for summary offences.78   

It is reasonable to want to ensure that warnings are only used for less serious offences. 
However, the categorisation of an offence as a summary offence may not be the most 
appropriate way of identifying its seriousness and suitability for a warning.79  For instance, 
the 2002 statutory review of the YOA recommended expanding the ranges of offences for 
which a warning may be given to include larceny involving theft from a shop.80  

The LRC Report 104: Young Offenders went further. It considered it preferable to adopt the 
YOA’s approach to cautions and conferencing and to provide that warnings may be given in 
respect of all offences covered by the YOA, unless an offence is excluded by regulation.81   

This would require that offences not appropriately dealt with by a warning be specifically 
identified by regulation.  It would not preclude an officer from exercising his/her discretion not 
to give a warning for the offence where it is not in the interests of justice to do so.82 

Question 7   
Should warnings be available for a broader range of offences, a more limited range of 
offences, or are the current provisions of the YOA appropriate? 

                                            
75 LRC, Report 104: Young Offenders (2005), para 4.44. 
76 Ibid. 
77 NSW Attorney General's Department (2002), Report on the Review of the Young Offenders Act 
1997, 40. 
78 Young Offenders Act 1997 (NSW) s 13. 
79 LRC, Report 104: Young Offenders (2005), para 4.50 
80 NSW Attorney General's Department (2002), Report on the Review of the Young Offenders Act 
1997, Recommendation 2. 
81 LRC, Report 104: Young Offenders (2005), paras 4.48-4.50 and recommendation 4.4. 
82 Young Offenders Act 1997 (NSW) s 14(2)(b). 
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3.6.2 Entitlement to be dealt with by a warning 

A child cannot be given a warning if the circumstances of the offence involve violence.83   
Further, a child is not entitled to a warning if the police officer thinks it is more appropriate to 
deal with it by another means ‘because it is not in the interests of justice for the matter to be 
dealt with by warning’.84  A child may receive a warning even though he/she has previously 
committed offences or been dealt with under the YOA.85 

Question 8   
Are the current provisions governing children’s entitlement to warnings appropriate? 

 
3.6.3 Giving warnings 

A police officer can give a child a warning at any place.86  He/she must take steps to ensure 
that the child understands the purpose, nature and effect of the warning.87  The police officer 
must not attach conditions to the warning, or impose additional sanctions on the child.88  The 
investigating police officer who gives a child the warning, or a YLO, may notify the child’s 
parents that a warning has been given to the child.89  However, notification does not have to 
occur if the officer is of the opinion that the disclosure would pose an unacceptable risk to the 
safety, welfare or well-being of the child.90 

Question 9 
Are the provisions governing the giving of warnings appropriate and working well in 
practice? 

 
3.6.4 Records of warnings 

Warnings must be recorded.91  The following matters must be recorded: the child’s name and 
gender, and the time, place and nature of the offence.92  In practice, DAGJ understands that 
warnings are recorded on the NSW Police Force Computerised Operational Policing System 
(COPS).  Indigenous status is also recorded (even though it is not required by law). 

Question 10  
Are the provisions governing the recording of warnings appropriate? Are there any 
concerns with their operation in practice? 

3.7  Cautions  
3.7.1 Conditions required for giving a caution 

Police may formally caution a child who is alleged to have committed an offence if: 

                                            
83 Young Offenders Act 1997 (NSW) s 14(2)(a). 
84 Young Offenders Act 1997 (NSW) s 14(2)(b). 
85 Young Offenders Act 1997 (NSW) s 14(3). 
86 Young Offenders Act 1997 (NSW) s 15(1). 
87 Young Offenders Act 1997 (NSW) s 16. 
88 Young Offenders Act 1997 (NSW) s 15(2). 
89 Young Offenders Act 1997 (NSW) s 16A(1). 
90 Young Offenders Act 1997 (NSW) s 16A(2). 
91 Young Offenders Act 1997 (NSW) s 17. 
92 Young Offenders Regulation 2010, clause 12. 
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(a) the offence is one for which a caution may be given (at present, a caution may be given 
for an offence covered by the YOA) 

(b) the child admits the offence 

(c) the child consents to the giving of the caution; and 

(d) the child is entitled to be given a caution.93 

In terms of (b) and (c), see further discussion in section 3.9 of this Consultation Paper. In 
terms of (d), a child is entitled to be dealt with by a caution if the police officer determines 
that the matter is not appropriate for a warning or the offence is one for which a warning may 
not be given.94  However, a child is not entitled to be dealt with by caution if, in the opinion of 
the police officer, it is more appropriate to deal with the matter by other means because it is 
not in the interests of justice for the matter to be dealt with by giving a caution.  In making this 
decision, the police officer must consider: 

• the seriousness of the offence 

• the degree of violence involved in the offence 

• the harm caused to any victim 

• the number and nature of any offences committed by the child and the number of times 
the child has been dealt with under the YOA; and 

• any other matter the police officer thinks appropriate in the circumstances.95 

A child is not precluded from being given a caution just because the child has previously 
committed offences or been dealt with under the YOA. 96  However, following amendments to 
the YOA made in 2002, a child can only be cautioned on three occasions.97  There is no limit 
on the number of cautions a Magistrate can give.  These amendments were controversial at 
the time of their passage, and the subject of concern in LRC Report 104: Young Offenders.98 
Stakeholders such as the NSW Law Society noted the lack of an evidence base for the 
amendment, and the way in which the amendment inappropriately limited the flexibility of the 
YOA.99  Recently, the Noetic Report commented there was inconclusive evidence about the 
practical effect of this amendment, and recommended that DAGJ monitor the effectiveness 
of cautioning, and any unintended consequences caused by limiting the amount of cautions 
that can be received.100 

Question 11   
Are the current provisions governing the conditions for giving a caution appropriate? 
Are there any concerns with their operation in practice? 

3.7.2 Process of arranging and giving a caution 

The YOA has detailed provisions governing the process for arranging and giving a caution, 
such as:101 

• the obligation to explain certain matters to a child before the caution is given, including 
that the child is entitled to obtain legal advice 

                                            
93 Young Offenders Act 1997 (NSW) s 19. 
94 Young Offenders Act 1997 (NSW) s 20(1). 
95 Young Offenders Act 1997 (NSW) s 20(3). 
96 Young Offenders Act 1997 (NSW) s 20(6). 
97 Young Offenders Act 1997 (NSW) s 20(7). 
98 LRC, Report 104: Young Offenders (2005), paras 6.9-6.11. 
99 Ibid. 
100 Noetic Solutions Pty Ltd, A Strategic Review of the NSW Juvenile Justice System (2010), 54. 
101 See Young Offenders Act 1997 (NSW) s 22 – 33. 
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• the giving of a caution notice to the child 

• the option of seeking a written statement from any victim of the offence (which may be 
read out when the caution is given). The person giving the caution may also request the 
child to provide a written apology to the victim102 

• the right of parties not to proceed with a caution before it is given 

• the timeframes for giving cautions (if practicable, between 10 and 21 days after notice of 
the caution has been given) 

• locations for the giving of cautions (cautions are given at a police station but can be given 
elsewhere if the person giving the caution thinks it appropriate in the circumstances) 

• who may give cautions. Generally, cautions are given by the investigating police officer or 
a YLO.103  However, a caution may be given by a respected member of the child’s 
community, at the request of these officers, if the officer considers it appropriate. 104  For 
example, an Aboriginal child may be given a caution by an Aboriginal elder. 

• who may be present at the giving of the caution (such as members of the child’s family, 
an adult chosen by the child, a support person if the child has a disability, and a social 
worker if the child is under care). The person giving the caution must ensure that a 
person responsible for the child or an adult chosen by the child is present 

• the requirement to ensure that the child understands the purpose, nature and effect of the 
caution 

• cautions given by courts.  A court may give a child a caution if the offence is one for 
which a caution may be given, and the child admits the offence.  A court that gives a 
caution under the YOA must dismiss the proceedings for the offence.  The court must 
also notify the Area Commander of the local police area in which the offence occurred of 
its decision, including the reasons why the caution was given 

• the recording of cautions. 
 
Some members of the Advisory Committee to this Review have raised an issue regarding 
situations where NSW Police take children into custody before releasing them to get legal 
advice on whether to admit the offence and consent to the caution. Given that arresting the 
child can result in the child being taken to a police station some distance away, and 
remaining in custody for some time, these stakeholders have queried whether this practice is 
consistent with the spirit and intention of the YOA. 
 

Question 12 
Are the provisions that govern the process of arranging and giving cautions 
appropriate? Are there any concerns with their operation in practice? 

3.7.3 After a caution is given 

After the caution has been given, a caution notice must be given to the child and signed by 
the child. 105   No further proceedings may be brought against the child for the offence 

                                            
102 Young Offenders Act 1997 (NSW) s 29(4). 
103 Young Offenders Act 1997 (NSW) s 27(1). 
104 Young Offenders Act 1997 (NSW) s 27(2). 
105 Young Offenders Act 1997 (NSW) s 30. 

 21



concerned.106  Any fingerprints, palm prints or photographs of the child taken in connection 
with the offence must also be destroyed.107 

Question 13   
Are the provisions that govern the consequences of a caution appropriate? Are there 
any concerns with their operation in practice? 

3.8  Youth Justice Conferencing 
If the investigating police officer is of the opinion that it is not in the interests of justice that a 
warning or caution be given, the officer can refer a matter to a SYO to consider whether the 
matter should be dealt with by way of a youth justice conference.  

Youth justice conferences bring the offender(s), their family and support people face-to-face 
with victim(s) and their support people, police, and others who have been harmed by the 
offence.  Together they must agree on an outcome plan that may include an apology, 
reasonable reparation to the victim(s), restitution to the community and steps to link the child 
back into the community.  

Children may also be referred to a variety of programs as part of their involvement in the 
conference process. Referrals to education programs, housing support, recreational activities 
and/or therapeutic programs are common referrals.  Specified program attendance may also 
be a component of an outcome plan requiring a child to attend or participate in a relevant 
program such as counselling, vocational or educational.  Such referrals or requirements are 
aimed at improving a child’s future prospects and reducing the risk of further offending. 

Further information about conferencing (including a video of a conference) can be found on 
the Juvenile Justice NSW website: http://www.djj.nsw.gov.au/conferencing.htm. 

The following table provides some key statistics on youth justice conferencing in 2010/11. 
Table 4: Youth Justice Conferencing - Key Statistics 2010-11108 

Key Statistics 2010-11 – Youth Justice Conferencing 
  Number Percent 
Referrals to a youth justice conference 
Total 2134   
Police 982 46% 
Courts 1152 54% 
Percentage of referrals for 'victimless' offences   8.52% 
  
Referrals resulting in a conference 
Number of referrals processed 2134   
Number of referrals resulting in a youth justice conference 1971   
Conferences facilitated 1637   
Percentage of all referrals resulting in a youth justice conference   92.4% 
  
Participation in conferences 
Number of young people participating in youth justice conferences 1604   
Total number of participants in youth justice conferences 8204   
Percentage of victims or representatives in conferences held with 
identifiable victims 71%   
  

                                            
106 Young Offenders Act 1997 (NSW) s 32. 
107 Young Offenders Act 1997 (NSW) s 33A. 
108 DAGJ/JJ Strategic Information System (SIS). Effective date 16 July 2011.  
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Key Statistics 2010-11 – Youth Justice Conferencing 
  Number Percent 
Outcomes 
Number of outcome plans agreed on and approved for referrals 
received between July 10 and June 11 

1631 from 1647 
outcome plans 99% 

Number of occasions where the referring court did not approve the 
outcome plan 7   
Number of occasions where young offender and victim were not 
able to agree to an outcome plan 9   
Percentage of finalised outcome plans that were successfully 
completed by 30 June 2011109   90.6% 

 
3.8.1 Principles of conferencing 

The principles that guide the operation of the conferencing part of the YOA (and persons 
exercising functions under that part) are as follows: 

• Measures for dealing with children who are alleged to have committed offences are to be 
designed so as to:  

o promote acceptance by the child of responsibility for his/her own behaviour 

o strengthen the family or family group of the child 

o provide the child with developmental and support services that will enable the child to 
overcome the offending behaviour and become a fully autonomous individual 

o enhance the rights and place of victims in the juvenile justice process 

o be culturally appropriate, wherever possible; and 

o have due regard to the interests of any victim. 

• Sanctions imposed on children who commit offences are to:  

o be of a kind most likely to promote the development of such children within their 
family or family group 

o take the least restrictive form that is appropriate in the circumstances; and 

o assist children to accept responsibility for offences. 

• Any measures for dealing with, or sanctions imposed on, children who are alleged to 
have committed offences take into account:  

o the age and level of development of any such children 

o the needs of any children who are disadvantaged or who are disconnected from their 
families 

o the needs of any children with disabilities, especially those with communication and 
cognitive difficulties; and 

o the gender, race and sexuality of any such children. 

• In reaching decisions at a conference, participants must have regard to the principles 
above, and the following matters:  

o the need to deal with children in a way that reflects their rights, needs and abilities 
and provides opportunities for development 

o the need to hold children accountable for offending behaviour 

                                            
109 The Young Offenders Regulation allows six months for the completion of outcome plans, but the 
Director General has discretion to allow additional time if circumstances are exceptional. 
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o the need to encourage children to accept responsibility for offending behaviour 

o the need to empower families and victims in making decisions about a child’s 
offending behaviour; and 

o the need to make reparation to any victim. 

Question 14 
(a) Are the principles that govern conferencing still valid?  
(b) Are any additions or changes needed? 

 
3.8.2 Conditions to be met before holding a conference 

A conference may be held if: 

(a) the offence is one for which a conference may be held (conferences may be held for any 
offence covered by the YOA, unless excluded by regulation) 

(b) the child admits the offence 

(c) the child consents to the holding of the conference; and 

(d) the child is entitled to be dealt with by holding a conference.110 

In terms of (b) and (c), see the discussion in section 3.9 ‘YOA interventions and legal advice’.  
In terms of (d), a child is entitled to be dealt with by a conference if the investigating police 
officer determines that the matter is not appropriate for a caution.111 However, a child is not 
entitled to be dealt with by way of a conference if, in the opinion of the SYO, it is more 
appropriate to deal with it by commencing proceedings against the child or by giving a 
caution because it is not in the interests of justice for the matter to be dealt with by holding a 
conference.112  In considering whether it is appropriate to deal with a matter by conference, a 
SYO is to consider:  

• the seriousness of the offence 

• the degree of violence involved in the offence 

• the harm caused to any victim 

• the number and nature of any offences committed by the child and the number of times 
the child has been dealt with under the YOA 

• any other matter the official thinks appropriate in the circumstances. 

A child is not precluded from being dealt with by a conference merely because the child has 
previously committed offences or been dealt with under the YOA for other matters.113 
Before a SYO refers a matter to a conference, he/she must explain certain matters to the 
child (in the presence of certain adults), such as the child’s entitlement to obtain legal advice 
and where to obtain that advice.114  

3.8.3 Referrals to conferences by courts 

The DPP or a court may refer a matter involving a young person who is alleged to have 
committed an offence for a conference if:  

(e) the offence is one for which a conference may be held 

                                            
110 Young Offenders Act 1997 (NSW) s 36. 
111 Young Offenders Act 1997 (NSW) s 37(1). 
112 Young Offenders Act 1997 (NSW) s 37(2). 
113 Young Offenders Act 1997 (NSW) s 36(5). 
114 Young Offenders Act 1997 (NSW) s 39. 
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(f) the child admits the offence 

(g) in the case of a referral by the DPP, the child consents to the conference; and 

(h) the DPP or court is of the opinion that a conference should be held. 
In practice, the DPP does not refer children to conferences, as the DPP only deals with 
serious indictable offences alleged to have been committed by children, which are outside 
the scope of the YOA.115 (It can, however, act as an umpire if there is disagreement over 
whether a conference should be held, under s.41 of the YOA). 

The following graph shows the percentage of conference referrals received by police and the 
courts over the past five years. More referrals have come from courts than police. 
Figure 3: Percent of Youth Justice Conference Referrals by Source 2006/07 - 2010/11 
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:  
It was originally envisioned by legislators that a majority of conference referrals would 
originate from Police, as persistent child offenders were progressed through the lower level 
intervention of warnings and cautions to conferencing and, finally, attendance at court. While 
recognising there is significant variation across NSW, the lower percentage of police referrals 
may: 

• reflect the variation in local policing practice 

• indicate the majority of children are dealt with by way of caution in a particular area 

• indicate the number of children who elect not to make an admission at the police station 
but do so when attending court after receiving face to face legal advice 

• reflect the manner in which police apply the Law Enforcement (Powers and 
Responsibilities) Act 2002 to children; and 

• reflect the low rate of diversion of Aboriginal children.   
 
Question 15 
Are there any concerns with the comparative rate of conference referrals from Police 
and the Courts? If so, how should these concerns be addressed? 

 

                                            
115 At the time the YOA was drafted, there was an intention that the DPP would take over from the 
NSW Police the function of prosecuting all summary matters involving children.  
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3.8.4 Other provisions governing conferences 

The YOA deals with the conduct of youth justice conferences in some detail.  For instance, 
the Act deals with:116 

• time limits for holding of conferences (unless impractical, conferences must be held not 
later than 28 days after the referral is received and not less than 10 days after notice is 
given to a child) 

• the right of parties not to proceed with the conference before it is held 

• conference preparation (including a requirement that the child receive a formal notice) 

• the location of conferences (conferences can be held at any agreed location, other than a 
police station, a court house or a Juvenile Justice NSW office) 

• participants in conferences (certain people are entitled to attend; others can attend at the 
discretion of the conference convenor) 

• the conduct of conferences 

• legal representation at conferences (a child may obtain legal advice at the conference, 
but the legal representation of the child at the conference is at the discretion of the 
conference convenor) 

• non-attendance at conferences 

• conference outcome plans.  The participants at a conference may agree to make such 
recommendations or decisions as they think fit, including  the making of an oral or written 
apology, or both, to any victim, and the making of reparation to any victim or the 
community 

• participation by the child in an appropriate program (such as counselling, educational 
programs or drug and alcohol treatment programs) 

• the taking of actions directed towards the reintegration of the child into the community 

• failure of a conference to reach a decision 

• approval of conference outcome plans where the matter has been referred to a 
conference by a court 

• reconvening conferences (conferences may be reconvened on the conference 
administrator’s initiative or at the request of more than one participant in the conference, 
for the purpose of reconsidering any aspect of the outcome plan or any recommendation 
agreed at a conference) 

• completion and non-completion of outcome plans 

• records of conferences (certain details must be recorded by conference administrators) 

• further proceedings. If a child satisfactorily completes an outcome plan, no further 
criminal proceedings may be taken against the child for any offence for which the 
conference was held or for any other offence for which proceedings could not be 
commenced if the child had been convicted of the offence for which the conference was 
held. 

In preliminary consultation, a member of the Advisory Committee to this Review raised 
questions about the approval of conference outcome plans by the court (where the court has 
referred the matter to a conference). Currently, the court’s approval of the outcome plan is 
required but the court is not a party to the agreement which can make approval difficult.  One 

                                            
116 See Young Offenders Act 1997 (NSW) Part 5, Division 2 (ss 42 – 59). 
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option for reform would be to remove the requirement for court approval of the outcome plan 
altogether.  
 

Question 16 
Are the above provisions governing conferencing appropriate? Are there any 
concerns with their operation in practice? 

3.9  YOA interventions and legal advice 
In order for a child to receive a caution or be referred to a conference (by police), the YOA 
requires that the child admit the offence and consent to the giving of the caution or the 
holding of the conference.117 

The YOA provides that an admission is not considered an admission for the purposes of the 
YOA unless it takes place in the presence of certain adults (for instance, a person 
responsible for the child or a lawyer chosen by the child).118  DAGJ understands that there 
are differing interpretations of what constitutes an ‘admission’ for the purposes of the YOA. 

Question 17 

Should the YOA specify what constitutes an admission for the purposes of the YOA? 
If so, what form should an admission take? 
 

The YOA also requires the investigating officer or a SYO to inform the child of their right to 
obtain legal advice before arranging for a caution to be given or referring a matter to a 
conference, and to tell them where that advice can be found (i.e. the Young Offenders 
Hotline or the Aboriginal Legal Service Custody Line).119  However, there is no requirement 
that the child actually obtain legal advice before making an admission or consenting to the 
intervention. The LRC was concerned about this issue in 2005, and recommended that 
neither an admission nor consent to a diversionary process should be valid unless the 
admission is made, and consent given, after the child has received legal advice or has had a 
reasonable opportunity to receive advice.120  This recommendation was not endorsed by the 
Government at the time. 

The Young Offenders Legal Referral Protocol (YOLR) is one mechanism that has been put in 
place in two Local Area Commands, on a trial basis, to deal with this issue. Under the 
Protocol, police notify the Aboriginal Legal Service, Legal Aid NSW, or other legal 
representative that a child has been spoken to by police in relation to an offence covered by 
the YOA.  The child is then released to get legal advice before the matter is formally dealt 
with, on the condition that he/she reappear at the police station on a nominated date (usually 
7 to 21 days later). This protocol has no legislative basis.121   

 
Question 18 

Are the provisions governing the provision of legal advice to children under the YOA 
appropriate?  Are there any concerns with their interpretation, or operation in 
practice?  

                                            
117 See Young Offenders Act 1997 (NSW) ss 36(b) and (c);19(b) and (c). 
118 Young Offenders Act 1997 (NSW) s 10. 
119 Young Offenders Act 1997 (NSW) ss 22 and 
120 LRC Report, rec 5.1 (see paras 5.47-5.60). 
121 In practice, police rely on the 10 – 21 day ‘window’ in section 26 as a type of ‘cooling off period’. 
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3.10 YOA interventions and criminal history 
In general, a warning, caution or conference does not have to disclosed, including as criminal 
history. There are exceptions to this rule in relation to cautions and conferences, which must 
be disclosed in the following circumstances: 

• when the person makes an application or appointment for employment as a judge, 
magistrate, justice of the peace, police officer, prison officer, teacher or teachers aide 

• where the offence was arson or attempted arson, and the person seeks to be appointed 
or employed in fire fighting or fire prevention 

• in proceedings before the Children’s Court (including sentencing proceedings) 

• when the person makes an application for child-related employment. 

Question 19 
Are the provisions that govern the disclosure of interventions under the YOA 
appropriate?  

3.11 Appropriateness and adequacy of YOA interventions  
A key aim of the YOA is to divert children who offend from formal court proceedings.  The 
purported benefits of diversion are that it can avoid or reduce stigmatisation of the child, and 
lead to “simpler and speedier resolution of matters; reduced costs; freeing up of court 
resources for more serious matters; reduced recidivism; and more meaningful participation in 
the justice process by young people and their families.”122 

These concerns were evident in the Second Reading Speech for the Young Offenders Bill 
1997, which referred to: 

• research (prevailing at the time) which suggested the majority of young offenders 
reaching the court system did not re-offend.123  (In particular, a 1994 BOCSAR study 
found that nearly 70 per cent of young offenders did not appear again in the Children’s 
Court after their first offence). 

• the potential for court proceedings and incarceration to stigmatise children and divorce 
them from their family and community support structures, which can contribute to, rather 
than solve, problem behaviour 

• the disempowerment of young offenders’ families, who did not feel they had the 
opportunity to participate in decisions relating to their children’s behaviour 

• the dissatisfaction of victims of youth crime with traditional court processes, which were 
often seen as slow and doing little to redress the harm done to them 

• the need for a more effective use of limited police and justice system resources, through 
a significant increase in the use of alternative interventions for children alleged to have 
committed less serious offences.124 

There is evidence that the YOA has been successful in its objective of diverting young 
offenders from the formal court system.  As the report on the 2002 review of the Act noted, 
the diversion rate increased from 1998 through to 2001, reaching 53 per cent in 2001: 

                                            
122 LRC Report, para 2.28, referring to J Wundersitz, “Pre-court diversion: The Australian Experience” 
in A Borowzki and I O’Connor (eds), Juvenile Crime, Justice and Corrections. 
123 C Coumarelos, Juvenile Offending: Predicting Persistence and Determining the Cost-Effectiveness 
of Interventions (NSW Bureau of Crime Statistics and Research, General Report Series R33, 1994) 
124 NSW Legislative Council, 21 May 1997, Second Reading Speech for the Young Offenders Bill, 
Hansard p 8958 onwards. 
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Table 5: Rates of State-wide diversion for the first four years of the YOA’s commencement125 
Year Diversion Court % Diversion 

1998 7,645 17,729 30.13 

1999 11,269 16,858 40.06 

2000 14,186 13,882 50.54 

2001 15,277 13,042 53.86 

 

These diversion rates have increased further this decade.  In 2010, 7,579 young people 
appeared before the Children’s Court, and 16,104 received an intervention under the YOA (a 
diversion rate of 68 per cent).  These diversion rates compare favourably with the rates 
achieved under previous administrative diversion schemes operating in NSW (reported to be 
around 6 per cent and 13 per cent at normal levels).126 

A BOCSAR study of youth justice conferencing also found that conferencing gives victims 
and offenders high rates of satisfaction, with both the process and outcome.127  

However, whether diversion is producing a lasting reduction in the number of children 
referred to court remains unclear. It is possible that many of those initially diverted from court 
actually end up in court at a later point in time.  To produce a lasting reduction in the number 
of children referred to court, diversionary options must reduce the rate of re-offending.   

This imperative is particularly critical in light of more recent research which suggests that the 
majority of children who appear before court do re-offend. In particular, a 2005 BOCSAR 
study followed 5,476 young offenders for eight years from their first appearance in the 
Children’s Court in 1995.128  It found that 68 per cent of these offenders had reappeared at 
least once in a criminal court (children’s or adult) by the end of 2003.129  

There is some provision for youth justice conferencing to address the underlying causes of 
the child’s offending behaviour and therefore reduce the risk of re-offending. For instance, 
conferencing may involve referring the child to a range of programs, or requiring the child to 
attend a certain program, which may help address issues contributing to their offending 
behaviour.   

There is also some empirical evidence that the interventions under the YOA are more 
effective at reducing re-offending than the formal court system.  In particular: 

• a 2002 study by BOCSAR found that youth justice conferencing ‘produces a moderate 
reduction of up to 15 to 20% in re-offending across different offence types and regardless 
of the gender, criminal history, age and Aboriginality of the offenders’130 and  

                                            
125 The YOA commenced on 6 April 1998. As such, diversion was predictably lower in the first year, as 
there were no diversions recorded for January, February and March 1998. This data was extracted 
from the Enterprise Data Warehouse of the NSW Police Force and was published in NSW Attorney 
General’s Department, Report on the Review of the Young Offenders Act 1997 (October 2002), 18. 
126 H Blagg and M Wilkie, Young People and Police Powers, (The Australian Youth Foundation, 
Sydney, 1995), 56; P Boss, S Edwards, and S Pitman, Profile of Young Australians: Facts, Figures 
and Issues. (Churchill Livingstone, 1995), 154. 
127 Lily Trimboli, An Evaluation of the NSW Youth Justice Conferencing Scheme, NSW Bureau of 
Crime Statistics and Research (2000), 30-49. 
128 Chen et al, above n 6. 
129 BOCSAR has attributed the inconsistency between these two studies to two key factors. The first is 
that the 1994 study could not track young offenders into the adult criminal justice system. The second 
is that children aged 10-12 years were underrepresented in the 1994 study, and research suggests 
that offenders in this age group have a very high rate of re-offending.  
130 Garth Luke and Bronwyn Lind (2002), Reducing Juvenile Crime: Conferencing versus Court, NSW 
Bureau of Crime Statistics and Research, Crime and Justice Bulletin 69. 
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• a 2006 study by BOCSAR found that children who receive a caution or participate in a 
youth justice conference had a lower re-offending rate than children who proceeded 
straight to court.131  

However, BOCSAR has cautioned that the lower rates of re-offending observed among those 
given a caution or a conference in these studies might have been a result of selection bias. 
In other words, it is possible that lower-risk young offenders are more likely to receive a 
caution or a conference. BOCSAR is currently re-evaluating the effectiveness of youth justice 
conferencing to address this issue. 

Furthermore, there is room for improving the reduced rates of re-offending that have been 
achieved under the YOA (noting that the 2006 BOCSAR study found that 42 per cent of the 
caution cohort, and 58 per cent of the conference cohort, re-offended within five years).132 

Increased opportunity for the assessment of a child’s risk of re-offending, and criminogenic 
needs, (so as to ensure appropriate and targeted interventions), may be one means of 
strengthening the potential of the YOA to reduce re-offending rates.   

 

Question 20 
(a) Is diversion still a legitimate aim of the YOA? 
(b) If not, how could court processes and interventions be structured so as to better 

address re-offending amongst children? 
(c) If so, is it still adequate and appropriate to divert children to warnings, cautions 

and conferences? 
(d) What changes could be made to the interventions under the YOA, to better 

address re-offending amongst children and young people? 

(e) Do the interventions under the YOA adequately cater for the needs of victims? 

3.12 The diversion of Aboriginal and Torres Strait Islander 
children under the YOA 

Both the objects and principles of the YOA are directed at addressing the over-
representation of Aboriginal and Torres Strait Islander children in the criminal justice system 
through the use of youth justice conferences, cautions and warnings. To some extent, there 
has been a positive impact in this area: research on the first three year’s of the YOA’s 
operation indicated that the Act had resulted in a 50 per cent reduction in the chance of first-
time Aboriginal offenders going to court.133 

However, equity in indigenous access to diversionary options under the YOA has been a 
concern since the early years of the Act’s operation.  In 1999, the Hennessy Report showed 
that diversion rates for Indigenous children were lower than for the general population (24 
per cent as compared with 37 per cent for all offenders).  Chan and Luke also observed that 
in the three years after the introduction of the YOA, ‘Aboriginal young people were 
significantly more likely to be taken to court (64 per cent compared with 48 per cent for non-
Aboriginal young people) and half as likely to be cautioned (14 per cent versus 28 per 

                                            
131 Sumitra Vignaendra and Jacqueline Fitzgerald (2006), Reoffending among young people cautioned 
by police or who participated in a youth justice conference, NSW Bureau of Crime Statistics and 
Research, Crime and Justice Bulletin No 103. 
132 Vignaendra and Fitzgerald, above n 131. 
133 J Chan and G Luke (2005), ‘Impact of the Young Offenders Act’, in J Chan (ed), Reshaping 
Juvenile Justice: The NSW Young Offenders Act 1997, p182. 
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cent)’.134 However, Aboriginal children were just as likely to be given a warning or referred to 
a conference as non-Aboriginal children.135  

BOCSAR statistics from 2010 indicate that diversion rates continue to be lower for Aboriginal 
children (see  
Table 3: Number and proportion of Children's Court appearances, Youth Justice 
Conferences, Cautions (Young Offenders Act) and Warnings (Young Offenders Act), by ATSI 
in 2010). Aboriginal children are still more likely to go to court, and less likely to receive a 
caution or a warning, than non-Aboriginal children.  Aboriginal children are also less likely to 
be referred to a conference by police, but more likely to be referred to a conference by a 
court.  
 

Question 21 

(a) What changes to the YOA, or its implementation, could be made to ensure that 
Aboriginal and Torres Strait Islander children have equal access to diversionary 
interventions under the YOA? 

(b) What changes to the YOA, or its implementation, could be made to better address 
the over-representation of Aboriginal and Torres Strait Islander children in the 
criminal justice system? 

3.13 Children with cognitive and mental health impairments 
Children with cognitive and mental health impairments are over-represented in the juvenile 
justice system.  The recent Young People on Community Orders Health Survey 2003-2006 
provided compelling evidence of this issue in relation to children serving community orders 
with Juvenile Justice NSW. 136 For instance, 15 per cent of the children surveyed had IQ 
scores consistent with a possible intellectual disability, and 40 per cent reported severe 
symptoms on the Adolescent Psychopathy Scale consistent with a clinical mental disorder.137  

There is an issue as to whether the YOA adequately and appropriately responds to the 
needs of children with cognitive impairments and mental illness. 

The NSW LRC is currently undertaking a general review of the criminal law and procedure 
applying to people with cognitive and mental health impairments.138  Consultation Paper 11 
for this reference specifically addresses children with cognitive and mental health 
impairments in the criminal justice system, and covers issues such as diversion (including 
the YOA), as well as various aspects of court proceedings. The findings of the LRC’s 
consultation will be taken into account in this Review.  

 

Question 22 
(a) Are the interventions under the YOA adequate and appropriate for children with 

cognitive impairments or mental illness?  

(b) If not, what changes could be made to better address offending by these 
children? 

                                            
134 Ibid, p179. 
135 Ibid. 
136 Kenny, D.T., Nelson, P., Butler, T., Lennings, C., Allerton, M., and Champion, U. (2006) NSW 
Young People on Community Orders Health Study 2003-2006: Key Findings Report, The University of 
Sydney, at 
<http://www.djj.nsw.gov.au/pdf_htm/publications/research/2006YoungPeopleCommunityOrders_KeyFi
ndingsReport.pdf> 
137 Ibid at 5. 
138 The report can be found at <http://infolink/lawlink/lrc/ll_lrc.nsf/vwFiles/CP11.pdf/$file/CP11.pdf> 
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3.14 Oversight of the YOA 
The YOA originally established a Youth Justice Advisory Committee (YJAC) that was 
responsible for advising the Attorney General and the then Attorney General’s Department 
on the making of regulations, the preparation of guidelines for conferences, the selection 
criteria for, appointment of and training of conference convenors, the conduct of the statutory 
review of the YOA, the performance of monitoring and evaluation of the Act, and any other 
matter relevant to the administration of the conferencing Part of the Act, or any other 
provisions of the Act.139 

The Committee comprised an independent Chair and representatives of: relevant 
government agencies, NSW Police Force, Juvenile Crime Prevention Advisory Committee, 
Juvenile Justice Advisory Council (JJAC), and the interests of victims and children.140  

JJAC had no legislative basis but also reported to the then Minister for Juvenile Justice on 
concerns raised by members.   

Both YJAC and JJAC were abolished and replaced by the Young Offenders Advisory Council 
(YOAC) in 2008.  YOAC is responsible for advising Ministers on issues relating to the 
reduction of re-offending by young offenders. While this mandate is important, it is limited 
and has no legislative basis.  It does not encompass the role of monitoring and evaluation of 
the YOA, previously taken on by YJAC.  There is no longer any forum that brings together 
the key agencies responsible for the successful implementation of the YOA across NSW, to 
meet and review implementation, identify barriers and recommend improvements. 

Question 23 
Is there a need to reintroduce a body with an ongoing role to monitor and evaluate the 
implementation of the YOA across the state? 

                                            
139 Former section 70(2) of the YOA. 
140 Former section 70(1) of the YOA. 
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4. Children (Criminal Proceedings) Act 1987 

4.1  Overview of the Children (Criminal Proceedings) Act 1987 
The Children (Criminal Proceedings) Act 1987 (CCPA) aims to ensure an appropriate 
balance is struck between law enforcement and the rehabilitation of young offenders. The 
CCPA deals with the age of criminal responsibility, the jurisdiction of the Children’s Court, 
how proceedings against children are commenced, how children are dealt with by the court, 
and penalties that apply to children for criminal offences. 

The CCPA deals separately with different categories of offences, they being serious 
indictable children’s offences, other indictable offences, and summary offences.  

Part 4 of the CCPA establishes a scheme for Youth Conduct Orders, a sentencing alternative 
that aims to address the underlying causes of anti-social behaviour through a multi-agency 
approach to dealing with young offenders.  

4.2  Previous reviews of the CCPA 
In 2004, the then Attorney General’s Department convened a working party to review the 
operation of the CCPA. The working party comprised representatives of relevant government 
agencies, Law Society of NSW, Legal Aid NSW, NSW Police Force, Children’s Court and 
DPP. The working party made a number of recommendations to improve the CCPA, which 
formed the basis of the Children (Criminal Proceedings) Amendment Bill 2008 (the Bill). The 
Bill also implemented certain recommendations of the NSW LRC Report 104: Young 
Offenders, and two NSW Ombudsman reports: Review of the Child Protection Register and 
Review of the Children (Criminal Proceedings) Amendment (Adult Detainees) Act.  

The Bill was passed, and some of the key reforms it made to the CCPA included: 

• the addition of new guiding principles for dealing with children in criminal proceedings 

• a new requirement that courts must take such measures as are reasonably practicable to 
ensure that the child understands the proceedings 

• a reduction from 16 to 14 in the age at which children can select a responsible adult to be 
present when interviewed by police 

• changes to court orders that sentences be served in juvenile detention centres, limiting 
the court’s ability to send people aged 18 to 21 who have committed serious indictable 
offences to juvenile detention  

• changes to the penalties the Children’s Court may impose, including a capacity for courts 
to: impose a good behaviour bond after a charge has been dismissed; impose a fine or a 
community service order as well as probation; require a child to participate in a 
vocational, education or personal development program as a condition of a community 
service order; and impose a licence disqualification even if no conviction is recorded.  

4.3 Age of criminal responsibility 
The age of criminal responsibility in NSW is 10. The CCPA provides that no child under the 
age of 10 years can be guilty of an offence.141  This is consistent with the law in other 
Australian jurisdictions.  Children aged 10 to 14 years of age are presumed to be incapable 
of an offence. However, this presumption may be rebutted by proof that the child understood 

                                            
141 Children (Criminal Proceedings) Act 1987 (NSW) s 5. 

 33



that they were committing a serious wrong rather than merely being naughty or mischievous. 
This is called the doli incapax rule.142 The child must know that the act is seriously wrong as 
a matter of morality, or according to the ordinary principles of reasonable persons, not that it 
is a crime or contrary to law.143 
 
Recent academic literature has queried whether the age of criminal responsibility should be 
raised.144  It has been suggested that, since children have limited personal autonomy and 
lack the capacity and freedom to make a genuine choice about their behaviour, criminal 
responsibility should not be imposed on them.  Children in early adolescence have a lower 
level of emotional and intellectual maturity than in later adolescence.145   It has been argued 
that the doli incapax rule is flawed because it focuses on moral awareness, without paying 
sufficient attention to a child’s autonomy.146 That is, a child may have known their actions 
were wrong but despite their moral awareness they may have lacked the autonomy to 
genuinely choose to act otherwise.  As a consequence, one commentator has suggested that 
the age of criminal responsibility should be raised to 14.147 For discussion on crime rates and 
adolescent development, see section 2.1 of this Consultation Paper. 

Question 21  
Should the age of criminal responsibility be changed? If so, why, and to what age? 

4.4  Structure of the Act 
The CCPA deals with:  

• criminal proceedings involving children generally (Part 2) 

• criminal proceedings in the Children’s Court (Part 3) 

• instances where there is a mistake as to the person’s age (Part 4)  

• the Youth Conduct Order scheme (Part 4A); and 

• other miscellaneous matters (Part 5). 

Many of the provisions of Part 2 also apply to criminal proceedings in the Children’s Court 
(for instance, how court hearings involving children are to be conducted).  There are divisions 
dealing with penalties and jurisdictional issues in Parts 2 and 3. 

This chapter of the Consultation Paper follows the structure of the CCPA.  However there is 
an issue as to whether the structure of the CCPA could be improved (for instance, to flow 
from the general to the particular or in step with the processes involved, so as to incorporate 
a “logical pathway”. 
 
Question 22  
Could the structure of the CCPA be improved? If so, what other structure is 
recommended? 

                                            
142 This has been summarised in in BP v R, SW v R: BP v R, SW v R [2006] NSWCCA 172 (1 June 
2006). See also R v CRH (Unreported, NSW CCA, Smart, Hidden and Newman JJ, 18 December 
1996). 
143 Stapleton v The Queen [1952] HCA 56; (1952) 86 CLR 358, The Queen v M. BP v R, SW v R 
[2006] NSWCCA 172 (1 June 2006), at 27, 28. 
144 See C Elliot, ‘Criminal Responsibility and Children: A New Defence Required to Acknowledge the 
Absence of Capacity and Choice’ (2011) Journal of Criminal Law 75 JCL 289-308.  
145 Ibid at 294-5.  
146 Ibid at 301.  
147 Ibid at 308.  
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4.5  Guiding principles  
The CCPA recognises the special considerations that apply to children involved in criminal 
proceedings.  It requires that a person or body that has functions under the Act have regard 
to the following principles in the exercise of their functions:148 

a) children have rights and freedoms before the law equal to those enjoyed by adults and, in 
particular, a right to be heard, and a right to participate, in the processes that lead to 
decisions that affect them 

b) children who commit offences bear responsibility for their actions but, because of their 
state of dependency and immaturity, require guidance and assistance 

c) it is desirable, wherever possible, to allow the education or employment of a child to 
proceed without interruption 

d) it is desirable, wherever possible, to allow a child to reside in his or her own home 

e) the penalty imposed on a child for an offence should be no greater than that imposed on 
an adult who commits an offence of the same kind 

f) it is desirable that children who commit offences be assisted with their reintegration into 
the community so as to sustain family and community ties 

g) it is desirable that children who commit offences accept responsibility for their actions and, 
wherever possible, make reparation for their actions; and 

h) subject to the other principles described above, consideration should be given to the 
effect of any crime on the victim. 

The CCPA has no objects clause, but these principles regulate the manner in which the Act 
is applied.  

Question 23 
(a) Are the guiding principles set out in the CCPA still valid and are any changes 

needed? 
(b) Should the principles of the CCPA be the same as the principles of the YOA? 

(c) Should the CCPA include an objects clause?  If so, what should those objects 
be? 

4.6 Commencement of proceedings against children 
When the CCPA was enacted in 1987 the options available to police to get children to court 
were by summons, citation, charge or warrant.  At that time the CCPA provided that 
proceedings against a child should be commenced by summons or citation as opposed to 
arrest and detention in custody or bail.  This presumption was consistent with the guiding 
principles of the CCPA and CRC. 

Subsequent to the commencement of the CCPA, the Criminal Procedure Act 1986 (CPA) 
was amended to provide that criminal proceedings should be commenced by way of Court 
Attendance Notice (CAN).  A CAN is a document telling the accused they have to appear at 
court on a certain date and in a form prescribed by the CPA. 

Operationally, police have developed CANs which apply in different situations e.g. “Bail”, 
“No-Bail”, “Field” and “Future” CANs.  Importantly these CANs can be issued for serious 
matters where a child is refused bail (“Bail” CANs, which are akin to what would previously 
have happened when a child was arrested and charged) through to situations where bail is 

                                            
148 Children (Criminal Proceedings) Act 1987 (NSW) s 6. 
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not imposed (“Field”, “Future”, or “No-Bail CANs, issued in similar circumstances to where a 
summons would have been issued). 

When the CCPA was updated to reflect the CPA change in terminology to the all 
encompassing “CAN” term, no other changes were made to clearly confirm the presumption 
that children should not be detained or bailed to appear at court.  The Act does however 
continue to state that certain offences and circumstances are more serious and may have to 
be dealt with in a different way. 

Question 24 
(a) Are the processes for commencing proceedings against children appropriate? 
(b) Is the different process for serious children’s indictable offences and other 

serious offences appropriate? 

4.7 Hearing of children’s criminal proceedings  
The protective purposes of the CCPA are reflected in the provisions that govern the manner 
in which hearings involving children are to be conducted.  The general public is excluded 
from criminal proceedings to which children are a party, subject to some exceptions.149  The 
court must take such measures as are reasonably practicable to ensure that the child 
involved understands the proceedings, is heard and participates in proceedings.150  

Any statement, confession or information made or given by a child to police is admissible 
only if the person responsible for the child, or a person with consent of the person 
responsible, or a lawyer of the child’s choosing was present at the time it was taken, unless 
the court or law specifies otherwise.151  

To avoid the stigma imposed by an offence, the CCPA prohibits a court from recording a 
finding or plea of guilt as “a conviction” for a child under the age of 16. 152  However, if a child 
is 16 years of age or over and the offence is disposed of summarily, the court has a 
discretion to either refuse to proceed to, or to record a finding as “a conviction”.153   

The CCPA restricts the circumstances in which prior offences, committed by a person as a 
child, can be adduced in evidence against that person in subsequent sentence 
proceedings.154  Prior offences committed while the person was a child cannot be adduced 
in subsequent sentence proceedings if: (1) no conviction was recorded; and (2) the person 
has not been convicted or dealt with for another offence in the two years prior to the 
commencement of proceedings for the current offence for sentence. 

Question 25 
(a) Are the provisions for the conduct of hearings appropriate? 
(b) Are the limitations on use of evidence of prior offences, committed as a child, 

appropriate?  
(c) Should the wording of section 15 be amended to make it easier to understand? 

                                            
149 Children (Criminal Proceedings) Act 1987 (NSW) s 10.  
150 Children (Criminal Proceedings) Act 1987 (NSW) s 12.  
151 Children (Criminal Proceedings) Act 1987 (NSW) s 13. 
152 Children (Criminal Proceedings) Act 1987 (NSW) s 14. 
153 Children (Criminal Proceedings) Act 1987 (NSW) s 14.  
154 Children (Criminal Proceedings) Act 1987 (NSW) s 15.  
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4.8 Penalties  
At times, young people will be sentenced in the District or Supreme Courts for the following 
categories of offence: 

• Serious Children’s Indictable Offences – for these offences the maximum penalty is the 
same as the maximum penalty for an adult and the penalties available are those for 
adults. The court must still take account of the age of the young person in determining 
sentence. Serious Indictable Offences are dealt with later in this Consultation Paper at 
4.13 “Penalties in the Children’s Court”. 

• Other offences capable of being dealt with by a higher court at the election of the young 
person or at the decision of the Children’s Court.155  

For these offences, the court may apply the penalties that are available for adults, or may 
apply penalties which are available in the Children’s Court.156 (These are outlined below 
in section 4.13, the maximum of which is a two year control order.) 

In determining whether to impose adult penalties or Children’s Court penalties a court must 
have regard to the following matters:157 

• the seriousness of the indictable offence concerned 

• the nature of the indictable offence concerned 

• the age and maturity of the person at the time of the offence and at the time of 
sentencing 

• the seriousness, nature and number of any prior offences committed by the person 

• such other matters as the court considers relevant.158 

The court has discretion to sentence a person aged 18 to 21 years of age, in respect of an 
indictable offence, to serve their sentence as a juvenile offender in special circumstances. 
This allows the offender to be imprisoned in a juvenile detention centre rather than an adult 
correctional centre. For offenders aged 18 to 21 who are serving a term of imprisonment in a 
correctional centre, or who have previously done so, and offenders sentenced for a serious 
indictable children’s offence, the court can only send them to a juvenile detention centre on a 
finding of “special circumstances”.159  The “special circumstances” are the following grounds: 

• vulnerability on account of illness or disability 

• that the only available educational, vocational training or therapeutic programs suitable to 
the person’s needs are those available in detention centres  

• that, if the person were committed to a correctional centre, there would be an 
unacceptable risk of the person suffering physical or psychological harm. 

The list of what constitutes “special circumstances” was inserted in 2008 in response to 
concerns about the risk posed to young offenders by having older prisoners (aged 18 to 21) 
imprisoned in the same detention centre.160  

The court also has discretion to remit a person to the Children’s Court for sentencing in 
respect of any indictable offence other than a serious children’s indictable offence.161 This 
issue is dealt with further at section 4.11.1. 

                                            
155 Children (Criminal Proceedings) Act 1987 (NSW) ss31 (1) and (2). 
156 Children (Criminal Proceedings) Act 1987 (NSW) s 18. 
157 Children (Criminal Proceedings) Act 1987 (NSW) s 18(1A). 
158 Children (Criminal Proceedings) Act 1987 (NSW) s 17.  
159 Children (Criminal Proceedings) Act 1987 (NSW) s 19.  
160 Children (Criminal Proceedings) Amendment Act 2008.  
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Question 26 
Is it appropriate for courts other than the Children’s Court, when dealing with 
indictable offences, to impose adult penalties or Children’s Court penalties?  
 

Question 27  
Is there any need to amend the list of factors to be taken into account when deciding 
whether to impose adult penalties or Children’s Court penalties where they have 
committed a non-serious indictable offence? 

 

Question 28  
Does the list of special circumstances that can justify certain offenders aged 18 to 21 
being placed in juvenile detention remain valid? 

4.9  Background reports 
The CCPA requires the court to take into account a background report before sentencing a 
person under 21 to a term of imprisonment or a control order.162 The report must deal with 
matters “relevant to the circumstances surrounding the commission of the offence 
concerned”, including the following information about the person: 

• family background  

• employment status 

• level of education 

• friends and associates 

• nature and extent of the person’s participation in their community 

• any disabilities the person has 

• the person’s antecedents 

• other matters the Children’s Court considers relevant to take into account 

• other matters the prosecutor considers appropriate to include in the report.163 

It has been suggested that the requirement in the CCPA for a background report is 
unnecessarily prescriptive and confusing. It requires that the background report focus only on 
circumstances surrounding the commission of the offence, which may not factor in 
information about rehabilitation and positive activities the young person has undertaken. 
Additionally, it can be difficult to demonstrate a link between an issue (such as a person’s 
level of education) and the circumstances surrounding the commission of the offence (such 
as why they were more likely to commit theft).   

The main purpose of a background report is to outline the eligibility and suitability for 
non-custodial options. However, there is no reference to non-custodial options in the 
legislation.  

During 2010-11, 5,150 background reports were prepared by Juvenile Justice even though 
there were less than 600 control order admissions. Preparation of a background report 
involves substantial resources and should only be requested when a control order is being 
considered.  However, these figures suggest a more widespread use of background reports.  
                                                                                                                                        
161 Children (Criminal Proceedings) Act 1987 (NSW) s 20.  
162 Children (Criminal Proceedings) Act 1987 (NSW) s 25. 
163 Children (Criminal Proceedings) Regulation 2011(NSW) s34. 
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Arguably, if the alternative were for a shorter report to address a specific area to assist the 
sentencing process, this would require less preparation time and thereby decrease delays in 
sentencing. 

Further, circumstances may arise where the court already has a report on the offender 
addressing relevant issues (tendered as evidence and considered before or during the 
proceedings), but then must obtain a further background report before sentencing to comply 
with the CCPA.  This can necessitate an adjournment, and the further report may be 
unnecessary where the same issues are to be canvassed.  Further, the delay may cause 
frustration for the child or young person.  

Question 29 
(a) What should the content of the background reports be? 
(b) Should the contents be prescribed in legislation? 
(c) Should other reports be available to assist in sentencing? 

4.10 Other reports 
An issue was raised during initial consultation about whether the court should have the 
power to request a report from the Director General of the Department of Family and 
Community Services regarding whether a young person is in need of care or is homeless.  
The power currently exists in the Victorian Children, Youth and Families Act 2005.164  A 
frequent issue regarding bail and sentencing is that some young people are homeless and 
have little or no family support.   

Question 30 
Should a court have the power to request to a report from relevant government 
agencies in order to determine whether a young person is at risk of serious harm (and 
in need of care and protection) and/or whether they are homeless? 

4.11 Jurisdiction of the Children’s Court 
4.11.1 Serious Children’s Indictable Offences 

The Children’s Court does not have jurisdiction to hear and determine proceedings for 
serious children’s indictable offences. At present, these are as defined as:165  

• Homicide 

• offences punishable by imprisonment for life or for 25 years 

• serious sexual offences (including attempts to commit such offences)166 

• offences relating to the manufacture or sale of firearms that are punishable by 
imprisonment for 20 years 

• an indictable offence prescribed by the regulations as a serious children’s indictable 
offence for the purposes of the CCPA.167 The regulation currently prescribes certain 
sexual offences where the victim is under 10 years of age.168   

                                            
164 ss349-353. 
165 Children (Criminal Proceedings) Act 1987 (NSW) s3. 
166 Aggravated sexual assault and assault with intent to have sexual intercourse as set out in ss61J 
and 61K of the Crimes Act 1900 NSW, or s61B of the Crimes Act 1900 before the commencement of 
Schedule 1(2) to the Crimes (Amendment) Act 1989. 
167 Children (Criminal Proceedings) Act 1987 (NSW) ss3, 28.  
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Question 31  
Is the list of serious children’s indictable offences appropriate? If not, what changes 
need to be made? 

4.11.2 Age of Defendants 

The Children’s Court has jurisdiction over people who are under 18 when they committed an 
alleged offence and are under 21 years of age when charged before the Court.169  
Some criminal proceedings involve two or more people charged with the same offence 
(called co-accused). The Children’s Court can hear committal proceedings for a young 
person and an adult co-accused, as long as the adult is no more than three years older than 
the young person. 170   For this to happen, the Children’s Court must decide that it is 
appropriate.171  The Children’s Court cannot hear any other proceedings involving a young 
person and an adult co-accused. 

In some cases, there will be committal proceedings for a young person and an adult 
co-accused who is more than three years older than the young person.  In these cases, 
separate committals are run in both the Children's Court and the Local Court.  This may 
mean that witnesses, including victims, who the Court decides should give evidence at the 
committal may have to do this on two separate occasions before doing so at trial.  This can 
be a significant imposition on the witnesses and costly in both time and public and private 
funds.  

However, if joint committal hearings for young people and older co-accused were to be 
allowed, there may also be problems.  These include possible adverse influence on the 
young person from the older co-accused, and the need for proceedings to be in a closed 
court resulting in a lack open justice regarding the older co-accused.  When matters proceed 
to trial, joint hearings are held regardless of age differences. 

Question 32 
Is the current approach to dealing with two or more co-defendants who are not all 
children appropriate?  

4.11.3 Traffic Offences 
The Children’s Court does not generally have the jurisdiction to hear and determine traffic 
offences alleged to have been committed by a child.172 There are exceptions to this rule 
where: (a) the traffic offence arises in the same circumstances as another offence being 
dealt with by the Children’s Court; or (b) the child was not of licensable age (16 years).  This 
means that if a child is 16 years or over, has committed a traffic offence, and does not have 
another offence in the Children’s Court arising from the same circumstances, the 
proceedings will be conducted in the Local Court. The Local Court is not a “closed court” and 
generally applies the sentencing options available to adults. However, provision is made for 
the Local Court to exercise the sentencing options under the CCPA.173  

The 2010 Noetic Report raised the question of whether the Children’s Court should have 
jurisdiction for all traffic offences committed by children.174  

                                                                                                                                        
168 Children (Criminal Proceedings) Regulation 2011 (NSW), s32. 
169 Children (Criminal Proceedings) Act 1987 (NSW) s28.  
170 Children (Criminal Proceedings) Act 1987 (NSW) s29(3). 
171 Children (Criminal Proceedings) Act 1987 (NSW) s29(3). 
172 Children (Criminal Proceedings) Act 1987 (NSW) s 28(2).  
173 Criminal Procedure Act 1986 (NSW) s 210. 
174 Noetic Solutions Pty Limited, ‘A Strategic Review of the New South Wales Juvenile Justice System’ 
(April 2010) 
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The justification for the current law is that any child old enough to drive should be dealt with 
in the same forum as adults.  That is, since the ability to obtain a licence is a privilege 
extended to adults, all traffic offenders should be dealt with as adults.  The focus of traffic 
offences is deterrence and public safety.  Since the risk of harm to the public caused by 
driving offences is the same, if not higher, when a child rather than an adult is driving, on this 
view, children should not be treated in any special manner in the court system. 

On the other hand, NSW law generally recognises that different considerations should apply 
to children in the criminal justice system. It is arguable that this different approach should 
apply to traffic offences as with any other offence.  From this perspective, while the adult 
privilege of driving licences may be extended to children, the immaturity and inexperience of 
traffic offenders aged 16-18 should still be recognised.  Further, there is an inconsistency in 
sending young traffic offenders to the Children’s Court when they have committed another 
offence at the same time, but sending them to the Local Court where they commit only a 
traffic offence.  

The Local Court cannot impose a sentence of imprisonment on a child for a traffic offence.175  
However, the CCPA does not make it clear whether the Local Court can impose a control 
order under the CCPA.  Since persons subject to control orders are detained in detention 
centres,176 and since this amounts to a sentence of imprisonment, it may be necessary to 
clarify whether or not the Local Court can impose a control order in respect of a traffic 
offence. 

Question 33 

Should the Children’s Court hear all traffic offences allegedly committed by young 
people? 

 
Question 34 
Should the CCPA clarify whether a child can be sentenced to a control order for a 
traffic offence? 

4.12 Hearing charges in the Children’s Court 
Generally, offences in the Children’s Court (other than serious children’s indictable offences) 
are to be dealt with summarily, except where:177 

• A child or young person charged with an indictable offence elects to have the offence 
tried according to law at any time during, or at the close of, the case for the prosecution. 
In these circumstances, the matter is dealt with according to the relevant provisions of the 
CPA, as if a CAN had been issued under that Act.178 

• A child or young person is charged with an indictable offence and the Children’s Court is 
of the opinion, after all the prosecution evidence has been taken, that:  

o the Court is satisfied that the evidence is capable of satisfying a jury beyond 
reasonable doubt that the person has committed an indictable offence, and 

o the charge may not properly be disposed of in a summary manner.179 

In these circumstances, the matter is also dealt with according to the relevant provisions 
of the CPA, as if a CAN had been issued under that Act and the Magistrate had formed 
the view that a prima facie case had been made out; and 

                                            
175 Criminal Procedure Act 1986 (NSW) s 210 (3). 
176 Children (Detention Centres) Act 1987 (NSW) ss3, 9.  
177 Children (Criminal Proceedings) Act 1987 (NSW) s 31.  
178 Children (Criminal Proceedings) Act 1987 (NSW) s31(2). 
179 Children (Criminal Proceedings) Act 1987 (NSW) s31(3). 
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• A child or young person pleads guilty to an indictable offence, and the Children’s Court is 
of the opinion that the charge may not properly be disposed of in a summary manner. In 
these circumstances, the matter is dealt with in accordance with the procedure under the 
CPA that applies if a person pleads guilty (as if the offence was a serious children’s 
indictable offence).180 

In practice, an election or determination made under these provisions mean that the 
Children’s Court proceedings effectively operate as committal proceedings, and the matter is 
committed to the District or Supreme Court for trial or sentencing.  

Question 35 
(a) Are there any concerns with these provisions?  In particular: 

i) is it appropriate that Children’s Court magistrates have such a discretion, 
rather than having the election decision rest solely with the prosecution 
and/or defence as is the case with the adult regime? 

ii) should there be a more restricted timeframe for the defendant (or the Court) 
to make an election? 

(b) Should the CCPA include any guidance about the circumstances in which the 
Children’s Court may form the opinion that the charge may not be disposed of in a 
summary matter (as it does for indictable offences set out in s18(1A))? 

4.13 Penalties in the Children’s Court 
The CCPA provides the Children’s Court with a range of orders when an offence has been 
proved or a young person admits an offence in the Children’s Court, and for more serious 
offences for which a child has pleaded or been found guilty in the District or Supreme Court 
but has been sent back to the Children’s Court for sentencing.181   

The orders that the Children’s Court can make are listed in order of increasing severity and 
are:  

• caution under the YOA182 (for information on cautions and the YOA, see section 3.7) 

• dismiss the charge (with or without a caution) 

• impose a good behaviour bond 

• impose a fine of up to $1100 (but the court must take the child’s circumstances and 
capacity to pay into account) 

• dismiss on condition that the child participates in a youth justice conference and 
completes the Outcome Plan agreed at the conference 

• continue bail and refer the child to the Youth Drug and Alcohol Court (in metropolitan 
Sydney) or for assessment for eligibility for a specific program 

• release on probation 

• require the child to serve a community service order 

• impose a control order committing the child to a Juvenile Justice Centre for a specified 
period183  

• impose a non-association order and/or a place restriction order.184   

                                            
180 Children (Criminal Proceedings) Act 1987 (NSW) s 31(5).  
181 Children (Criminal Proceedings) Act 1987 s 33. 
182 Young Offenders Act 1997 (NSW) s 31. 
183 Children (Criminal Proceedings) Act 1987 s 33. 
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The most severe punishment available is a “control order” which effectively involves 
sentencing a child to a term of detention in a juvenile detention centre.185 A child cannot be 
detained for a continuous period of more than three years.186  

A control order may be suspended on the young person entering into a good behaviour 
bond.187  Given the consequences of breaching a suspended control order, questions arise 
about whether the Court should have the power to impose a suspended control order for six 
months or less.  For further discussion, see section 4.14. 

The Court may take into consideration a guilty plea (or the indication of an intention to plead 
guilty) to reduce any order it might have made. If it chooses not to reduce an order to which 
the person has pleaded guilty, the Court must state the reasons for not doing so.188 

The tables below provide some summary statistics on penalties imposed by the Children’s 
Court in 2009 and 2010 (on both the general defendant population and Aboriginal and Torres 
Strait Islander children). 
Table 6: Penalties imposed by the NSW Children's Court 2009 and 2010 (general)189 

Most frequently imposed principal penalty 2009 2010 
Bond 2,364 2,484 
Probation Order 1,472 1,383 
Dismissed with Caution 1,078 977 
Other proven outcomes 806 882 
Percentage of all principal penalties 
Bond 30.9 33.5 
Probation Order 19.3 18.7 
Dismissed with Caution 14.1 13.2 
Other proven outcomes 10.5 11.9 
Control orders 
Number of persons sentenced to a control order 822 805 
Persons sentenced to a control order as a % of all persons found guilty 10.8 10.9 

 

                                                                                                                                        
184 Children (Criminal Proceedings) Act 1987 (NSW) s 33D. 
185 Children (Criminal Proceedings) Act 1987 (NSW) s 33(1)(g). 
186 Children (Criminal Proceedings) Act 1987 (NSW) ss 33A, 33AA. 
187 Children (Criminal Proceedings) Act 1987 (NSW) s 33(1B). 
188 Children (Criminal Proceedings) Act 1987 (NSW) s 33B. 
189 BOCSAR, NSW Criminal Court Statistics, Tables 2.5 and 2.6. 
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Table 7: Penalties imposed by the NSW Children's Court 2009 and 2010 (ATSI)190 

Most frequently imposed principal penalty – Aboriginal and Torres 
Strait Islander persons 

2009 2010 

Bond 889 880 
Probation Order 552 556 
Control Order 486 490 
Dismissed with Caution 291 295 
Percentage of all principal penalties imposed  
Bond 31.4 31.4 
Probation Order 19.5 19.8 
Control Order 17.2 17.5 
Dismissed with Caution 10.3 10.5 
Control orders – Aboriginal and Torres Strait Islander persons 
Number of persons sentenced to a control order 486 490 
Persons sentenced to a control order as a % of all persons found guilty 17.2 17.5  

 

Question 36 
(a) Are the penalty provisions of the CCPA appropriate?  
(b) Are there any concerns with their operation in practice? 
(c) Should the penalty options be clarified or simplified in the Act? 

At present, the Court may order that any photographs, fingerprints and palm prints, and other 
prescribed records (except Court records) relating to that offence be destroyed in certain 
circumstances.191  That is, if a child or young person pleads guilty, or the offence is proved 
but the Court dismisses the child with or without a caution, or the offence is proved against 
the child but the Court considers that their destruction is justified, the Court may order the 
documents be destroyed.192 Otherwise, the documents will not be destroyed. 

During initial consultation, it was suggested that this presumption should be reversed.  That 
is, in certain circumstances (if a child or young person pleads guilty, or the offence is proved 
but the Court dismisses the child with or without a caution) any photographs, fingerprints and 
palm prints, and other prescribed records (except Court records) relating to that offence are 
destroyed automatically, unless the Court orders that keeping the records are justified. 

Question 37 
(a) Are the provisions for the destruction of records appropriate? 
(b) Are there any concerns with their operation in practice? 
(c) Should the presumption for destruction of records be reversed in relation to 

proceedings where a child or young person pleads guilty, or the offence is proved 
but the Court dismisses the charge with or without a caution? 

                                            
190 Ibid. 
191 Children (Criminal Proceedings) Act 1987 (NSW) s38. 
192 Children (Criminal Proceedings) Act 1987 (NSW) s 38(2).  
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4.14 Terminating or varying orders 
Where the Children’s Court imposes a good behaviour bond or releases a young person on 
probation, it can later terminate the order, reduce the period of the order or vary the 
conditions.193  Where there is a reasonable belief that a young person has breached their 
good behaviour bond, parole conditions, or outcome plan resulting from a youth justice 
conference, the Court can issue a CAN requiring the offender to come to Court.194  Where a 
control order is suspended on the imposition of a good behaviour bond and the young person 
breaches that bond, the Court must terminate the bond unless the breach was trivial or there 
were good reasons to excuse it.195  

If a young person subject to a suspended control order commits another offence or does not 
comply with the conditions of the bond (which may include supervision by Juvenile Justice 
workers, engagement in programs or counselling, etc) breach action should be taken.196  

The only available excuses to avoid breach action are: 

• the failure to comply with the conditions of the bond was trivial in nature; or 

• there are good reasons for excusing the person’s failure to comply with the conditions of 
the bond.197 

If the Children’s Court does not excuse the breach, the young person must serve the 
sentence.198  For example, if a nine month sentence was suspended and then breached at 
any time during the nine months, the young person would be sentenced to a nine month 
control order.  This would normally include a period in custody and a period on parole.  If a 
suspended control order of six months or less is breached there is no power to set a 
non-parole period and the sentence is to be served entirely in custody. 

Question 38 
(a) Are the provisions for terminating and varying good behaviour bonds and 

probation orders, and for dealing with breaches of such orders, appropriate? 
(b) Are there any concerns with their operation in practice? 
(c) Should there be a wider discretion to excuse a breach of suspended control 

order? 

4.15 Youth Conduct Orders 
The Youth Conduct Order program was introduced into the CCPA in 2008.199  The program 
aims to provide the courts with better options for rehabilitating young offenders, in situations 
where a court might otherwise impose a more punitive sanction.  The program targets 
children who have been charged with (or pleaded guilty to or been found guilty of) certain 
offences, in order to address anti-social behaviour and provide for a coordinated multi-
agency approach to the administration of the scheme.  

 

                                            
193 Children (Criminal Proceedings) Act 1987(NSW) s 40. 
194 Children (Criminal Proceedings) Act 1987 (NSW) s 41. 
195 Children (Criminal Proceedings) Act 1987 (NSW) s41A.  
196 Children (Criminal Proceedings) Act 1987 (NSW) s41A(2). 
197 Children (Criminal Proceedings) Act 1987 (NSW) s41A(2). 
198 Children (Criminal Proceedings) Act 1987 (NSW) s41A(3). 
199 See the Children (Criminal Proceedings) Amendment (Youth Conduct Orders) Act 2008. 
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Only five young people were placed on a final Youth Conduct Order between July 2009 and 
July 2010.  An interim evaluation conducted by Nous in October 2010 recommended 
amendments to increase the number of persons eligible for Youth Conduct Orders (see: 
http://www.lawlink.nsw.gov.au/lawlink/clrd/ll_clrd.nsf/vwFiles/NOUS_Interim_Evaluation_Rep
ort.pdf/$file/NOUS_Interim_Evaluation_Report.pdf).  Youth conduct orders are currently the 
subject of a further independent evaluation conducted by the Nous Group, since the 
amendments were made, and so will not be considered in detail in this review.  

4.16 Interaction between the Bail Act 1978 and the CCPA 
The Bail Act 1978 prevails over the CCPA in the event of an inconsistency. 200   The 
relationship between these two Acts is being addressed in the current LRC review on bail.  
Accordingly, this issue is not addressed in this Consultation Paper.  

                                            
200 Children (Criminal Proceedings) Act 1987 (NSW) s 50. 
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5. Should the two Acts be merged? 

There has been an ongoing debate about whether the CCPA and the YOA should be merged.   
A merger would create a single piece of legislation that governs how police and the court 
system deal with young offenders through the criminal justice system.  In 2005, the then 
Attorney General’s Department wrote to stakeholders seeking submissions on a proposed 
merger of the two Acts and a Working Party was formed. The proposal received some 
stakeholder support.  

Advantages of a merger may include: 

• It may be practically easier to deal with children under one piece of legislation. 

• It could simplify the legislative approach to young offenders and allow for a clearer 
interaction between the CCPA and YOA (given the courts must already consider multiple 
pieces of legislation when sentencing young offenders201). 

• It could entrench alternative diversionary options into the juvenile justice system.    

• It could create a clearer progression from diversionary options to more serious sanctions, 
with a clearer link between diversion and the formal criminal justice system, reducing any 
perceptions that diversionary options are a “soft option”.  

Disadvantages may include: 

• A merger could undermine the benefits of the YOA and its purpose as an alternative 
diversionary process to criminal proceedings, reducing the currently clear and separate 
status of the YOA as a mechanism to deal with young offenders other than through 
judicial proceedings.  

• The emphasis on the alternative options of conferences, cautions and warnings available 
under the YOA could be “watered down” if placed amongst the sentencing options in the 
CCPA.  

• Training would be required for the current users of both Acts, and significant changes in 
practice could be required for police and other agencies.  

 

Question 39 
Should the YOA and CCPA be merged? If so, what should be the objects of any new 
Act? 

                                            
201 Including the Children (Detention Centres) Act 1987 (NSW) and Regulations, the Children 
(Community Service Orders) Act 1987 (NSW) and Regulations.  
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